





CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT ATLANTA, 


FEBRUARY TERM, 1856. 


Present—JOSEPH H. LUMPKIN, 
HENRY L. BENNING, } Judges. 
CHAS. J. McDONALD.* 





No. 88.—Mary Fernanpber, plaintiff in error, vs. ISHMAEL 
Dunn, adm’r, defendant. 


{1.] If the vendee of land be evicted, he can recover only the value of the 
land, at the time of the purchase, with interest, for so long a time as he 
pays mesne profits, and the costs of the ejectment that may be brought 
against him. 


In Equity, from Fayette Superior Court. Tried before 
Judge Bui, March Term, 1856. 


This was a bill filed by Dunn, as administrator of John 
Sellars, deceased, against Mary Fernander, formerly Mary 
Palmer, and administratrix and sole heir of John Palmer, her 


*Norre—Judge McDonatp was forced, by indisposition, te be absent during 
the latter part of this term.—Reporter. 


VoL. X1x-63 
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former husband. The bill alleged, that in 1836, John Pal- 
mer made and delivered to Sellars, for a valuable considera- 
tion, to-wit: $250 00, a deed of warranty to lot of land 
224, in then Lee, now Sumter County; that the number of 
the lot was left blank in said deed, but that said lot was the 
one meant and intended to be sold; that Sellars sold said 
land to one MeLendon, and gave his bond for titles, which 
bond passed by assignment to one McCrea; that said Palmer 
never took out the grant to said lot, whereby it reverted to 
the State. ; 

In 1846, McCrea sued Sellars on said bond for titles. 
Pending the action Sellars died, and complainant, his admin- 
istrator, was made a party to the suit. 

In September, 1851, a judgment was rendered against him 
for $1.108, with costs, which he has paid; that Mrs. Fer+ 
nander was notified of the pendency of this suit. The bill 
prayed that she be decreed to make good to complainant the 
amount of said verdict, with costs, charges and expenses of 
litigation. 

The answer of Mrs. Fernander denied that Sellars paid 
anything for the land, but said the bargain was made in her 
presence, and that Sellars gave his note for Two Hundred 
and Fifty Dollars, agreeing, at the same time, to take out the 
grant for the land; that he afterwards, when Palmer was in- 
toxicated, contrived to get the note out of his possession, and 
never returned it, though she had heard him admit having it 
and promise to return it; that Palmer had employed Sellars 
to go and seli the land for him, who returned and said the 
best offer he could get was two hundred dollars, and offered 
two hundred and fifty himself, which was agreed to, and the 
trade consummated as before stated; and the answer charged 
that Sclars hud then contracted to sell the land for five hun- 
dred dollars, which he afterwards did. The answer denied 
any notice of the law-suit on the bond. The answer admit- 
ted that lot 224, was the lot intended to be conveyed in the 
deed. 

On che trial, the complainant produced 2 copy of a written 
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notice of the suit of McCrea, and a demand to come forward 
and defend, which he made affidavit to having served on the 
defendant. 

JAMES BLoopwoRTH, a witness to the deed from Palmer 
to Sellars, testified that he understood from the parties, at 
the time that Sellars bought the land, because Palmer was 
in debt to him; heard nothing zbout the graut. 


MaA.coum BETHUNE testified, that he heard Palmer and Sel- 
lars talking about the trade; that Palmer had given Sellars 
a power of attorney to sell it for him. Sellars said he could 
get $300 in sock for it, and would give @200 in cash, him- 
self. Palmer agreed to take it, because he said he was owing 
Sellars. Palmer said he would get one of his relations to 
‘take out the grant, but he thought it was already taken out. 


JepTHA LANDRUM testified; that he had frequently heard 
defendant speak of the suit against Sellars, while it was 
pending, and say that she had been notified of it by the com- 
plainant. 

The Jury found for complainant the sum of $672 30, with 
costs. 

Whereupon, defendant moved for a new trial, on the fol- 
lowing grounds: 

1st. That the Court erred in charging the Jury, that when 
a defendant, in his answer, denies facts, the truth of which 
denial he could not know, though said answer should be res- 
ponsive to the bill, it did not require two witnesses, or one 
witness and corroborating circumstances, to contradict him ; 
there being no circumstances or facts in the bill and snswer 
to justify such a charge. 

2d. That the Court erred in charging the Jury, that if 
they believed that a debt was extinguished to that amount, 
in the sale of the laud by Palmer to Scllars, that it would be 
sufficient consideration, there being no evidence of any -:par- 
ticular debt, or any particular amount of indebtedness. 

3d. That the Court erred in charging the Jury, that the 
description of the land could be supplied by parol proof; and 
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that it was not necessary to have the deed reformed to enable 
the plaintiff to recover. 

4th. That the Court erred in charging the Jury, that the 
measure of damages was the purchase money, with interest 
from the sale of the land; the evidence being, that the les- 
sor of the plaintiff enjoyed the possession of the land for sev- 
eral years before the outstanding title accrued ; during which 
time there was no liability for mesne profits. 

5th. That the Jury found contrary to the charge of the 
Court, the Court having charged them, that in order to con- 
tradict the responsive answers of a defendant to a bill in 
Chancery, there must be two witnesses, or one witness and 
corroborating circumstances ; the answers of defendant be- 
ing, that complainant’s intestate had never paid one cent for 
the land; and that he agreed, in the original trade, to grant 
‘said land. 

6th. That the verdict of the Jury is contrary to evidence. 

The Court refused a new trial; and on this decision error 
is assigned. 








D. F. Hammonp, for plaintiff in error. 


WHITAKER, for defendant in error. 
By the Court.—LumpxIn, J. delivering the opinion. 


We affirm the judgment of the Court below, on all the 
grounds taken in the motion for a new trial, except his 
charge as to the measure of damages in this case. Usually, 
it is the purchase money, with interest from the sale of the 
land. But the proof here is, that Scllars, the intestate of 
the complainant, and his assigns, enjoyed the possession of 
the land for several years before the paramount outstanding 
title accrued, viz: before the lot was granted by the State, 
During this time, there was no liability for mesne profits; 
and consequently, no interest on the purchase money should 
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be computed during this period. (9 Johns. Rep. 824; 12 
Ib. 125; 13 Lb. 20; 3 Caine’s Rep. 111; 17 Ga. Rep. 
602.) 





No. 89.—THomAs ANDERSON and others, plaintiffs in error, 
vs. JAMES M. Seco, defendant in error. 


[1.] A bill in Equity ought, in general, to be brought only in some county 
in which a defendant resides. 


In Equity, in Dooly Superior Court. Decision on demur- 
rer, by Judge Powers, April Term, 1855. 


A fi. fa. controlled by James Anderson, WilliamQ. Ander- 
son and Thomas Wooten, against Charles H. Rice, was levied 
upon certain lots of land in Dooly County, to which Sego 
interposed a claim. Subsequently, Sego filed a bill in Dooly 
Superior Court, setting out an equitable title in himself to 
these lots of land, and praying an injunction upon the owners 
of the fi. fa. and the Sheriff who levied it. 

To this bill a demurrer was filed, among others, upon the 
ground, that neither of the defendants (except the Sheriff) 
was a resident of Dooly County. 

The Court over-ruled the demurrer, and this decision is 
assigned as error. 


Dawson, for plaintiffs in error. 


Movunaer, for defendant in error. 
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By the Court.—BeEnnina, J. delivering the opinion. 


This is not a case “respecting titles to land.” 

[1.] It is a case in which none of the parties in interest 
reside in Dooly, the county in which the case was brought. 
The Sheriff of that county, though made a party to the bill, 
was not a necessary or a proper party to it. When the 
claitas were put in, the fi. fa. passed out of his hands, and 
when the fi. fa. passed out of his hands, his connection with 
the case ceased. Besides, the case was one in which he 
ought never to have been a, party, not even when he had the 
fi. fa. in his hands. An injunction against the owners of the 
fi. fa. would have effectually reached him. It was never like 
a case in which a Sheriff has in his hands a fund on which 
there are different claimants, some of whose claims are such 
that the Sheriff may fail or refuse to recognize them, without 
a special order from a Court to do so. 

There is nothing special in the case, to take it out of the 
general rule, that every case, not criminal or not respecting 
the titles to land, should not merely at Law, but also in Equity, 
be tried in the county in which some defendant resides. The 
object of the bill was to compel the owners of the fi. fa. to 
make their money out of other lauds than those on which the 
fi. fa. had been levied—than those which are claimed by the 
complainant, as a purchaser from the defendant in fi. fa. viz: 
out of lands which had belonged to the defendant in fi. fa. at 
the time of his death, and which had come to his administra- 
trix as assets, and which were stil! in her possession as assets. 
This is an object which it will be as easy to accomplish by a 
suit in the county of the residence of the administratrix, or 
by one in that of the residence of some one or more of the 
owners of the fi. fa. as it will be to accomplish by a suit in 
the county of Dooly. And if so, the suit ought to be brought 
in some one of those counties. In such a case, the maxim, 
that equity follows the law, ought to apply. (See Gilbert 
vs. Thomas, 3 Kelly, 515; Jordan vs. Jordan, 16 Ga.) 
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We think, therefore, that the ground of the demurrer, that 
the defendants did not reside in Dooly, was a good ground, 
and that on that ground the Court below should have dis- 
missed the bill. 









No. 90.—JamzEs Nouan, trustee, &c. plaintiff in error, 2s. 
Peter H. Cuampers, defendant. 






{1.] If there is strong evidence in favor of the verdict, this Court is not 
obliged to grant a new trial, although there is a preponderance of evidence 
against the verdict; and this Court will not do it if the Court below has 
refused to do it. 











In Equity, from Butts Superior Court. Tried before 
Judge StarKE, March Term, 1855. 






James Nolan, claiming as trustee for his sister, Sarah 
Chambers, the wife of Peter H. Chambers, as well as for cer- 
tain parties entitled in remainder, in case of her dying child- 
less, by virtue of deed of trust of certain negroes, executed 
to him by his father, William Nolan, filed his bill in the na- 
ture of a bill of ne exeat against the said Chambers, in whose 
possession some of said negroes were, to require him to give 
security for the forthcoming of the property, to answer the 
claims of those entitled in remainder. 

The defendant repudiated said deed of trust, and claimed, 
in his answer, that before the execution thereof, the said Wil- 
liam Nolan had given the negroes to his daughter, by which 
they belonged to defendant by virtue of his marital rights, 

The testimony on both sides was volumincus, and will be 
referred to in the opinion of the Court. The Jury found for 
defendant, and complainant moved for a new trial, on the 
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grounds—that the verdict was against the evidence, and 
against Law and Equity. The Court refused the new trial, 
and this decision is assigned as error. 


F oyp, for plaintiff in error. 


D. J. Batuey, for defendant. 


By the Court.—Bernnine, J. delivering the opinion. 


Among the negroes named in the deed of trust, were Susan 
and her children. She and her children did not go into the 
possession of Peter H. Chambers. In respect to them, there 
is no issue in the case; and therefore, in respect to them, 
there is and can be no decision. 

The other negroes named in the deed of trust, did go into 
the possession of Peter H. Chambers; and as to them, there 
are two questions. The first is, whether they had not been 
given absolutely to Mrs. Chambers, by her father, before he 
made the deed of trust? Peter H. Chambers insists that 
they had been; and the trustee, James Nolan, insists that 
they had not been. 

This question is one of mere evidence; and there was evi- 
dence on both sides of it. And the evidence on the side in 
favor of which the verdict went, though perhaps not as strong 
as that on the other side, was yet far from weak. 

That being so, it may at least be said, that with regard to 
this question, there is nothing to constrain this Court to 
grant the new trial. And that being so, it will not interfere 
and say the discretion of the Court below, in refusing the 
new trial, was improperly exercised. | 

The second question is, whether Peter H. Chambers did 
not assent to the deed of trust, and accept the negroes in his 


possession under it? 
As to this question, Peter H. Chamber’s position is, that 
he did not assent to the deed; or that if he did, his assent 
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ought not to bind him, because he says, that at the time of 
such assent, if at any time there was such assent, he did not 
know his rights; or if he knew his rights and assented, that 
he did not, in assenting, act voluntarily. 

This position, too, is one exclusively for the Jury. But 
whether there was any evidence in favor of it or not, it is not 
necessary for us to say ; for we have already said, in effect, 
that the evidence was such, on the first question, as to sup- 
port the verdict; and that question was a decisive one, it 
being whether the negroes had not been absolutely given to 
Mrs. Chambers before her marriage with Peter H. Chambers. 
If, on this question, the evidence was such as to support the 
verdict, of what consequence is it what the evidence was 
on other questions? 

We affirm the judgment of the Court below. 





No. 91.—Joun Rosrnsoy, plaintiff in error, vs. Joun T. 
Wison, defendant. 


[i.] The meaning of the Partial Failure of Consideration Act of 1836 is, that 
whenever the case is such, that by the old law, the plea ofa total! failure 
of consideration might ve pleaded to it, if the facts that exist for a plea 
make out as much as a total failure, it is such, that by the said Act a plea 
of a partial failure may be pleaded to it, if the facts that exist for a plea 
make out no more than a partial failure. 

[2.1 By the Amendment Act of 1854, a plea of a partial failure of considera- 
tion, may be filed after the first term. 


[3.] The plea ofa partial failure lies under the Act of 1836, as well in cases 
in which the failure consists of indefinite damages, as it does in cases in 


which the failure consists of definite damages. 


Debt, in Carroll Superior Court. Tried before Judge 
But, June Term, 1855. 


VOL. xIx-64 
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This was an action on two promissory notes, amounting, 
together, to Five Thousand and Ninety: Dollars, besides in- 
terest. 

‘The pleas of defendant were, that the notes were given for 
‘@ manufacturing establishment, including buildings, machi- 
mery, goods, &c.; that a portion of the goods and machinery 
sold had been removed and sold by plaintiff after the sale; 
‘and also, that the machinery was represented to him, by 
plaintiff, to be new and good, and of the most improved kind; 
-whereas, it was old and worn out, and nearly worthless. 

The plaintiff, at the trial term, moved to strike out these. 
pleas— 

Ist. Because not filed at the first term. 

2d. Because the consideration of the notes being, in part, 
land, a tctal failure of consideration could not be plead; 
therefore, under our Statutes, a partial failure could not be 
plead. There was another plea, that the consideration had 
totally failed, without stating what the consideration was. 

The Court ordered all of these pleas to be stricken out; 
whereupon, the defendant moved to amend his pleas, by sta- 
ting that the purchase of the land and the machinery, were 
distinct contracts, though included in the same notes; that 
$38.500 was for machinery, and the rest for land. The Court 
refused the amendment, and both these decisions are alleged 
as error. 


E. Y. Winn; B. H. Hr; Bucwanan, for plaintiff in 
error. 


Ouiver; Maverry; BLeck ey, for defendant. 


By tie Court.—Dennine, J. delivering the opinion. 


First. Was the Court right in striking out the pleas of a 
partial failure of consideration ? 

The grounds on which the Court went, seem to have been 
two: first, that the pleas had not been filed at the first 
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term ; secondly, that as the consideration of the notes was, 
in part, land, the case was such as not to admit of thd plea 
of a total failure of consideration; and therefore, in the 
opinion of the Court, was such 2s not to admit of the plea of 
a partial failure of consideration, the Court seeming to think 
that unless a case is such as to admit of the plea ofa total 
failure of consideration, it is not such as to admit of the plea 
of a partial failure of consideration. 

Was this last ground good? ‘The Statute of 1886, as to 
pleading a partial failure of consideration, declares, that de- 
fendants may plead a partial failure of consideration: ‘‘ Pro- 
vided, that such plea of partial failure shall only be pleaded 
in such cases, under such circumstances, and between such 
parties as would now admit and allow the plea of total failure 
of consideration. And provided further, that the plea con- 
templated by this Act shall be fully and specially pleaded at 
‘the first term of the Court to which the action may be re-. 
turnable, and not at any time thereafter, cither at Common 
Law or on the appeal.” 

Now if this means that the plea of a partial failure, is to 
be pleaded only in cases in which a total failure may be 
pleaded, it is absurd and useless. In no case in which the 
plea of total failure can be pleaded, can there be any need 
of a plea of a partial failure. The plea of total failure, of 
necessity, must cover all that the plea of partial failure can 
cover, and more too. 

But a Statute ought, if possible, to be so construed that it 
shall have some effect. . 

And this Statute will admit of a construction that will cause 
it to have a very good effect; the construction, indeed, which 
it has almost uniformly received. 

[1.] And that construction is this: that whenever the case 
is such, that by the old law, the plea of a total failure might 
be pleaded to it, if the facts that exist for a plea make out a 
total failure, it is such, that by the Statute a plea of a par- 
tial failure may be pleaded to it, if the facts that exist for a 
plea make out no more than a partial failure. 





i 
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This is the construction which was sanctioned by this Court 
in Simmons vs. Blackman, (16 Ga. R. 318.) And if what 
is contrary to this view in Knight vs. Killett, (9 Ga. R. 582,) 
was ever anything more than an obiter dictum, it is to be con- 
sidered as over-ruled by the decision in that case. 

As to the other ground for striking out these pleas, name- 
ly: that they had not been filed at the first term, we think 
it insufficient, in the face of the Amendment Act of 1854. 

[2.] That Act declares, that “plaintiffs and defendants” 
may, in any stage of the cause, as matter of right, amend 
their pleadings in all respects, whether in matter of form or 
matter of substance.’’ This language covers the case of a 
plea of partial failure, as much as it does that of a plea of 
total failure, or that of a plea of any other matter in bar. 
And there is nothing in the nature of a plea of partial failure, 
that ought to put it, alone of all pleas, beyond the operation 
of the Act. 

We think, then, that the Court erred in striking out the 
pleas of a partial failure of consideration. 

It seems that the plea of a total failure of consideration, 
was struck out on the ground, that the consideration being in 
part land, the plea could not be true in fact. But the plea 
does not disclose the fact that the consideration was in part 
Jand. The plea says the consideration had totally failed, but 
it omits to say what the consideration was. 


This plea may be bad for being too general ; but it is not 
bad for being a plea of the total failure of a consideration, 
consisting partly in land. It is, in fact, no such plea. 

And this is all we have to say of this plea. 

What the defendant offered to add to his pleas, amounted, 
as we think, to no more than a partial failure of considera- 
tion; therefore, if what has been before said, as to the plea 
of a partial failure, is true, he was entitled to make the ad- 
dition. We think he was entitled to make it. 


It was argued for the defendant in error, that anything which 
g ? J 5 
consists in “ unliquidated” damages, cannot be the subject of 
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a plea of a partial failure of consideration, but must be de- 
manded, if at all, by suit. 

[3.] The Statute, however, makes no such distinction. Its 
language is, that “whenever any action or actions shall be 
commenced at Common Law, founded upon any contract or 
contracts, it shall and may be lawful” to plead the plea of a 
partial failure. ‘‘ Any contract or contracts” is an expres- 
sion which includes, as well contracts in respect to which the 
partial failure is unliquidated—is indefinite, as those in which 
it is definite. 

And there is really no more reason for driving a man to 
his action in the case in which his damages are indefinite, 
than there is in driving him to his action in the case in which 
his damages are definite. The trial in either case, may be 
as well on a plea as on a declaration. 





No. 92.—JeFFERsoN Jounson and Wirt, plaintiffs in error, 
vs. A. R. Wricut and ANoTUER, defendants. 


[1.] In ejectment, the plaintiff insisted that a judgment which would bar 
him, was obtained by fraud—frand consisting mainly in the procurement 
of the judgment in the absence of a guardian ad litem, for the defendant in 
the judgment, aminor. The parties agreed to submit the question of fraud 
to a Jury, as it would have been submitted had the case been in Equity. 
On the trial, the Court, at the instance of the defendant, made a judgment 
nunc pro tunc, appointing a certain person guardian ad litem: Held, that 
this was an error in the Court. 


Ejectment, in Cass Superior Court. Decided by Judge 
Trippe, September Term, 1856. 


The facts of this case are as follows: 
An orphan, named Harriet Taff, was a drawer of a lot of 
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Jand in 1880. <A secire facias was sued out in 1833, to de- 
clare said draw fraudulent ; and a judgment was had con- 
demning the draw, and the land was sold; under which sale 
the defendants claim. 

Johnson, the plaintiff, having inter-married with Harriet 
Taff, brought this action of ejectment against the tenants of 
said land. It was agreed between the parties, that the Jury 
should try the case as if a bill in Equity had been filed, to 
set aside said judgment on the scire facias, as being obtained 
by fraud, and on the ground that Harriet Taff, at the time of 
the rendition of such judgment, had no guardian or person 
appointed by the Court to defend said suit for her as re- 
quired by the Act. 

The cause was opened to the Jury, and the testimony of 
the plaintiffs had been submitted, when defendants moved 
the Court to take an order nune pro tunc, appointing John 
W. Taff guardian ad litem for Harriet Taffi—this order to be 
entered as for March Term, 1854. In support of this mo- 
tion they submitted to the Court an entry on the bench docket, 
in the sete facias case, as follows: “John W. Taff ap- 
pointed guardian pendente lite.” This entry John W. 
Tlooper, former Judge of the Court, testified to be in his 
hand-writing ; that he was then the Judge of the Superior 
Court of this Circuit, and made the entry; that a motion was 
made.to appoint John W. Taff guardian, and it was granted. 
There was submitted, also, an entry on the original scire fa- 


tas, admitted to be in the hand-writing of the then Clerk of the 


Court. On this evidence, the Judge granted the motion to 
enter said order nune pro tune. To which decision plaintiffs 
excepted, on the grounds— 

Ist. That more than twenty years have elapsed since the 
alleged granting of the order now entered. 

2d. That the testimony is not sufficient to warrant the 
order. 

3d. That by the agreement between the parties, the ques: 
tion was submitted to the Jury, whether such appointment 
was actually made or not. 
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Axin; Hutt, for plaintiffs in error. 
Unperwoop, for defendants. 
By the Court.—Bunnine, J. delivering the opinion. 


The question is, whether it was right in the Court, under 
the circumstances of this case, to interpose and render the 
judgment nune pro tune ? 

’ It seems that there was a question in the case, whether 
the judgment in se. fa. had been obtained by fraud or not ; 
and that the main question involved in this question was, 
whether a guardian or other person, ad litem, had ever been 
appointed or not in the sev. fa. ? 

And it seems that the parties agreed that the question of 
fraud or no fraud in the judgment, should be submitted to 
the Jury just as it would have been if the parties resisting 
the judgment had filed a bill alleging the fraud, and that bill 
had been before the Jury. 

Whether a judgment was procured hy fraud, is a proper 
question for a Court of Equity. And such a question, if pre- 
sented to a Court of Equity, would be presented by a bill, 
and would be a question for a Jury. 

Johnson and wife, then, had the right to present the ques- 
tion, whether the jndgment in the seire facias was obtained 
by fraud or not to a Court of Equity; and by consequence, 
the right to have that question tried by a Jury. This was 
their right. 

They. agreed with the tenants in possession, that this ques- 
tion should not be presented to a Court of Equity, but should, 
in the course of the trial of the ejectment—a trial to which 
the question related, be presented to the Jury trying the 
ejectment, and should be tried by that Jury. Was this an 
illegal agreement, or an agreement not binding on the par- 
ties to it? 

What law did it violate? We know of none. 
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It is every day’s practice for a defendant to confess a judg-. 
ment, reserving the right of appeal. It is, perhaps, quite as 
common for the parties to a case to agree that the case be 
put on the appeal, without the intervention of any verdict of 
@ Petit Jury. 

The substance of such agreements is, that the case shall 
not be tried by a Petit Jury at all, but shall be tried by a 
Special Jury on appeal, as if it had once been tried by a Petit 
Jury. 

And what, in substance, is the other agreement? It is, 
that a question shall be tried by a Special Jury, in a proceed- 
ing at Law, rather than by a special Jury in a proceeding in 
Equity. This is all. 

We cannot say, then, that we think that the agreement 
was illegal. 

If legal, was it not binding on the parties to it? Johnson 
and wife had acted on the agreement. Instead of filing 
their bill, they had gone to trial relying on the stipulation 
that they might have on the trial al] that they could have by- 
@ bill. 

It is a general rule, that agreements made by parties in 
the progress of a case which have been acted on by either 
party, cannot be repudiated by the other; at least, not un- 
less, on setting aside the agreements, things resume their po- 
sition in statu quo. 

We know of nothing to take the present agreement out of 
this general rule. 

Wethink, therefore, that if the Court below had seen fit to let 
the tenants in the ejectment abandon the agreement with the 
lessors, the Court should at least have continued the case so 
as to give the lessors an opportunity to file a bill to set aside 
the judgment. The Court ought not, we think, to have gone 
further—to have gone the length of itself, conclusively 
deciding the very question the presentation of which would 
be the sole object of the bill. This the Court did when it 
made the judgment nune pro tune. 

In this judgment, therefore, the Court, as we think, erred. 
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No 93.—W. T. S. Apams, executor, plaintiff in error, ve. 
Joun DIxon, administrator, and others, defendants. 


[1.] To entitle a person to a bill of interpleader, he must claim no interest 
in the fund or property, claimed of him by persons, on whom he calls to 
interplead and have their rights adjudicated. 


[2.) An executor has such an interest in property which came to his hands 
as executor, and for which he is sued by a person claiming it by title par- 
amount to that of testator, as precludes him from calling on parties claim- 
ing under the will, to interplead with the plaintiff; he is bound to defend. 


[3.] In such case, the interposition of a Court of Equity, is not necessary to 
his protection. The judgment of a Court of Law, on the legal title, if 
against him, will protect him. 

[4.] A Court of Equity will not sustain such a bill as a bill for directicn, in 
the marshalling of the assets of the testator. The duty of executor is clear 
and free from embarrassment. 


In Equity, in Catoosa Superior Court. Decided by Judge 


Trippe, October Term, 1855. 


This was a bill of interpleader, filed by Adams, as executor 
of Jonathan Fielding, deceased, setting forth, that in the. 
will of said Fielding, certain negroes were specifically be- 
queathed to his widow and his three brothers, James, Henry 
and George Fennell Fielding; that complainant, as execu- 
tor, had said slaves in possession, and that he has been sued 
in Trover for them, by Jolin Dickson, as administrator of 
Elizabeth Fielding, a former wife of testator, who claims them 
under an anti-nuptial agreement, between said Jonathan and 
Elizabeth; which action is now pending. 

The bill was filed against the said Dickson, and against 
the said specific legatees, praying that they might interplead 
and have their respective claims to said negroes passed upon 
by the Court, to the end, that the complainant, as executor, 
might be protected against litigation and possible loss. 

Upon demurrer, the Court dismissed this bill, upon the 
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ground, that no sufficient ground was shown for the interpo- 
sition of a Court of Equity. 
And on this decision error is assigned. 


W. G. Hansett & ALEXANDER, for plaintiff in error. 


Unperwoop and Hutt, representing AKiN, for defend- 
ants. 


By the Court.—McDona.p, J. delivering the opinion. 


Complainant’s testator, amongst other things, bequeathed 
to his wife and three brothers all his negroes, to be equally 
divided among them. After the probate of the will, and the 
qualification of complainant as executor, he was sued, in an 
action of trover, by John Dickson, as administrator of Eliz- 
abeth Fielding, deceased, a former wife of the testator, for all 
the negroes embraced in the will, claiming them under ante- 
nuptial marriage articles as the property of his intestate. The 
legatees claim the property under the will. 

The complainant files his bill, alleging that he claims no in- 
dividual interest in and to the said slaves or their hire; that 
he holds them and their hire as executor of the last will and 
testament of Jonathan Fielding, deceased, and that he cannot 
surrender the said slaves to either of the parties without great’ 
risk, trouble and expense; and, until they appear before the 
Court and interplead with each other, and a final order and 
decree of the Court shall be had for his protection; and he 
prays that the said parties may interplead, and settle, and 
adjust their right and title to said negro slaves and their hire. 
The bill is entitled a bill of interpleader; but it contains 
an additional prayer, that the Court would secure and pro- 
tect him from injury and loss, by giving him the benefit of 
its direction, order and decree, in the marshalling of the as- 
sets of the estate. The bill was demurred to; the demurrer 
was sustained and the bill dismissed, and the decision of the 
Court is excepted to. 
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The case made by this bill is simply this: The complainant 
is sued for slaves which came to his. possession as executor, 
by a party who claims title to them in opposition to the title 
of testator; and the other parties called on to interplead, 
claim the same property as legatees under the testator’s will, 
and claim his title. Is this a case in which the executor may 
file a bill of interpleader ? 


[1.] To entitle a person to a bill of interpleader, he must 
be in a position in which he is liable to one of two or more 
persons, who claim from him the same debt or duty; and he 
claims no right in opposition to the claimants or either of 
them; and he does not know to whom he ought, of right, to 
render the debt or duty. 

In such case, he may generally call on the parties to inter- 
plead, that the Court may judge between them, and he be 
protected. He must be a party entirely indifferent between » 
them. 

The amount of the fund or matter in the hands of com- 
plainant, upon which hostile claims are alleged to have been 
made, must be taken to be as stated by the complainant, and 
cannot be controverted by the answers, for the purpose of 
having tt adjudicated upon. Atkinson vs. Manks, (1 Cow- 
en’s R. 704.) 

[2.] The complainant, as executor, owes no debt or duty 
to Dickson, administrator of Elizabeth Fielding; he is not 
without interest in the suit instituted by Dickson as adminis- 
trator; he is the proper person to defend the action, and he 
is bound to do it. He cannot, by a bill of interpleader, call 
on legatees, whose interest it is his duty to protect, to assume 
the burdens of litigation which his office of executor imposes 
on him. For certain purposes, the title of the property is in 
him. 

If necessary, he may sell the property for the payment of 
debts or making distribution. His liability may be different 
in amount to the parties on whom he calls to interplead. [If 
Dickson makes good his title, he may recover the slaves and 
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the value of the hire; to the legatees he is liable for the hire 
only that he received, if he was guilty of fraud or negligence. 

[3.] The interposition of a Court of Chancery, is not nec- 
efsavy tothe ample protection of the complainant. If he 
commits no devastavit by making a faithless or merely color- 
able defence to the action at Law, and the property should 
be recovered from him, the judgment recovered on title par- 
amonnt to testator’s title, will protect him. The pendency 
of the action for the property, will be sufficient to suspend 
any suit that the legatees may institute against him. The 
suit is upon the legal title, and the complainant must defend 
himself as well as he can at Law. In a case of this sort, the 
Court will not assume the right to try the legal title. (Sto- 
ry’s Equity Ju. sect. 820.) To sustain this bill, would be to 
protract the litigation between the parties, transfer from a 
Court of Law, the appropriate jurisdiction, to a Court of 
Chancery, the trial of a mere legal title, and add to the ex- 
penses of the parties, without giving the complainant a surer 
protection than a judgment at Law would afford him. 

[4.] The bill prays the direction of the Court in the mar- 
shalling the assets of the testator, and asks the decree of the 
Court for complainant’s protection. Such bills have been 
sustained, both in England and in this State, but only in 
cases where, from the complication of the affairs of the testa- 
tor, the administering the estate would be unsafe. 

Such is not the case here. There is no difficulty presegted 
in the bill before us, that ought to embarrass the executor. 
Certain slaves which came to his possession as executor, are 
slaimed by title paramount to that of the testator, and suit 
has been instituted against him for their recovery. If they 
are recovered from him after a fair and faithful defence, the 
legatees can have no claim for them; if they are not recov- 
ered, the duty of executor is plain, and there can be no diffi- 
culty in delivering them to the legatees under the directions 
of the will. 

Judgment below affirmed. 
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No. 94.—WILLIAM Worthy, plaintiff in error, vs. WILLIAM 
Lowry, defendant. 


[1.] On the 25th December, 1841, judgment was obtained in the Justice’s 
Court; January 5th, 1842, an execution issued, on which were these en- 
tries: ‘nulla bona” by the Constable, 7th February, 1842; fi. fa. returned 
and ca. sa. issued by the Magistrate 3lst January, 1849; levy on land by 
the Constable, July 28th, 1849. It was admitted that a short time before 
the last entry, the officer went to arrest the defendant under the c:pias, 
‘who pointed out the land; whereupon, the ca. sa. was returned and the 
ji. fa. re-issued: Held, that the judgment was not void under the Act of 
1823. 


Claim, in Whitfield Superior Court. Tried before Judge 
TRIPPE, October Term, 1855. 


This case arose from a levy on land of a Justice’s Court fi. 
ja. against one Carpenter, and a claim by Worthy. 


Plaintiff in execution introduced the fi. fa. founded on a 
judgment of the 25th of December, 1841, and issued January 
5th, 1842; on which were the following entries: a return of 
nulla bona, made by a Constable February 7th, 1842; an 
entry by the Justice of the Peace, of “fi. fa. returned, and’ 
ea. sa. issued,” dated January 31st, 1849. The ca. sa. was 
produced, and had no entry on it; but it was shown, that a 
short time before the present levy, the Constable had gone 
to arrest the defendant, who had pointed out this lot of land; 
upon which, the ca. sa. was returned, the fi. fa. re-issued, and 
levied on the land now in dispute, July 28th, 1849, which 
levy was on the fi. fa. : 

Claimant objected to this fi. fa. as oid under the “ Dor- 
mant Judgment Act;’’ which objection was over-ruled by 
the Court; and this decision is assigned as error. 


AKIN, for plaintiff in error. 


Waker, for defendant. 
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By the Court.—Lumrxyy, J. delivering the opinion. 


[1.] Was the judgment in this case dormant ? 

The Court below decided that it was not; and we think, 
decided right. 

This case is not distinguishable from that of Strawbridge 
vs. Mann et al. (17 Ga. R. 464.) The facts upon which 
that case went, were briefly these: That the ca. sa. had been 
preceded by a fi. fa. which issued within seven years, and on 
which there was an entry of nulla bona, within seven years 
from the date of the judgment; that the date of the ca. sa. 
was within seven years from the date of the judgment, and 
that the arrest took place within seven years from the date of 
the ca. sa. 

It is true, that in the case before us, there was no arrest 
of the defendant on the ca. sa. within seven years from its 
date. But there is that which is equivalent to it; when the 
officer went to make the arrest, the land, which is the subject 
of this dispute, was pointed out by the defendant, and a levy 
was made on the land by the fi. fa.; and all this within seven 
years of the date of the ca. sa. Indeed it lacked but a few 
months of being within seven years of the date of the judg- 
ment. 

So much, then, for the identity between the two cases. 
But the case before us has a feature which was wanting in 
the other, namely: the indorsement on the fi. fa. by the Jus- 
tice of the Peace, that the fi. fa. had been returned, and that 
a ca. sa. had issued. And this entry was made within seven 
years from the date of the fi. fa. ° 

And which, we would respectfully ask, is best calculated to 
give notice to creditors and purchasers, that a judgment is 
open and operative, a credit of five dollars made by the Sher- 
iff or Constable on the execution, and the paper immediately 
replaced in the pocket or secretary of the plaintiff, or this 
entry by the Magistrate on this precept? 

But Counsel contend that the words of the Act must be 
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literally complied with. Very well—if the rule of literal in- 
terpretation is to be applied, there was a return of “no pro- 
perty” on the fi. fa. by the Constable, within seven years 
from the date of the judgment. And this fully satisfies the 
words of the Statute. But it is replied, that this Court has 
already decided, that the Equity of the Statute requires that 
this entry should be repeated every seven years.- “This is 
true, and this Court has also held, in Strawbridge and Mann, 
that just such a case as this does not come within the mischief 
intended to be provided against by the Dormant Judgment 
Act. In other words, that by an equitable construction of 
the law, this case should be excluded. 
We immust be consistent with ourselves, at least;. we must 
adopt and adhere to one mode of construction or the other. _ 
Thus far, right or wrong, we have Leen uniform in putting 
an equitable construction upon.the Act of 1823.- And upon..: 
this principle, the past adjudications aré all reconcilable. I 
shall be pardoned, I trust, for saying, however, that with 
my political creed, being a State Right’s man of the styaight- 
est sect, I never yielded more reluctantly to any judgment 
pronounced by this Court, than that of Booth vs. Williams, 
(2 Kelly 253.) The convention of Judges, as early as 1832, 
in Stone against Head et. al. (Dudley, 166,) had ruled, that 
unless the entry was renewed every seven years, showing 
continuing vigilatice on the part of the plaintiff or owner, 
that the judgment was void. And believing it to be the first 
duty of a Judge, as it is of every good citizen, to yield to au- 
thority, I surrendered my individual opinion, especially as 
the question involved was the construction cf a Statute which 
had been acted upon so long. We may yet be driven, from 
the necessity of the case, to return to the plain and obvious 
language of the law. For myself, I believe its benefits 
greatly over-rated. Its only practical effect being, :to oper-: 
ate very hard upon kind-hearted and careless creditors. 
It is true, that the claimant in-this case is probably a pur- 
chaser. But ifso, the present levy was made, within little 
more than seven years from the date of the judgment, and it 
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does not appear when his title accrued, if, indeed, he has any.. 
It is probably within seven years from the date of the judg- 
ment. He is not, therefore, one of that class of purchasers 
intended to be favored by the Statute. 





No. 95.—Baker & Hart, plaintiffs in error, vs. THomas T.. 
NapPIerR and WIFz, defendants in error. 


[1.] There were two firms, in one of which the members were Kilgrow & 
Price; in the other, Kilgrow & Patillo. A merchant sold to Kilgrow certain. 
goods, and sought to hold the firm in which Price was a member, liable 
for the goods: Held, that he could do so, although Kilgrow might have 
intended the goods for the other firm, provided he really thought that Kil- 
grow was acting for the firm in which Price was a member, and the goods 
were suitable for that firm—the merchant having first used ordinary care,. 
to find out which it was Kilgrow was acting for. 


Assumpsit, in Whitfield Superior Court. Tried before 
Judge Tripre, October Term, 1855. 


This was an action brought against. Thomas T’, Nappier and 
his wife, formerly Mrs. Price, on an open account for arti- 
cles sold before her marriage, to her and one E. W. Kilgrow, 
with whom she was in partnership in keeping a hotel. The 
following is the testimony in the cause: 

Witi1am L. Wurman testified, that he was living in 
Dalton in 1849, and was aclerk in the store of Mr. Cun- 
ningham. E. W. Kilgrow & Mrs. Celia Price were in part- 
nership in the hotel in that place. They purchased goods 
at the store of Mr. Cunningham for the hotel, and they were 
charged to E. W. Kilgrow & Co.; that he, witness, boarded 
at the hotel, and his board there, was paid by the account 
made at Mr. Cunningham’s store, by E. W. Kilgrow & Co. ; 
he never saw any brandy, candy or cider used at the hotel ; 
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they did use such articles at the hotel, as contained in the 
account, except the three mentioned—brandy, cider and 
candy; these may have been used at the hotel, but he never 
saw them used; he never saw any soda biscuit used at the 
hotel. 

Copy of the answers of Theodore D. Caswell, to interrog- 
atories which were read in evidence on the trial : 

That he knows the plaintiffs, but not the defendants; that 
he does know that the plaintiffs sold goods to E. W. Kilgrow 
& Qo. in the year 1849. It was on the twenty-fifth of June, 
in that year, that the articles were sold, namely: one barrel 
of sugar, one bag rio coffee, } barrel of crush sugar, box ad- 
amant. candles, one box candy, one barrel cider, one box tea, 
} barrel rice, one box soda biscuit, # dozen (gallons) pickles, 
25 tb almonds, ten galls. fine brandy, one auction bell, which. 
goods were shipped by the Georgia Rail Road to said E. W. 
Kilgrow & Co. at Dalton, Georgia; that he annexed to these. 
interrogatories a true copy of the account for the goods so 
sold by plaintiffs to E. W. Kilgrow & Co. in 1849. (This ac- 
count annexed is precisely the same as the account sued on.) 
Witness says that he has carefully examined said copy of ac- 
count so annexed, and the correct prices of each article, as 
therein stated, and that the goods aforesaid were, at that 
time, well worth the prices severally attached to them in said 
copy account. Witness says that credit of six dollars and a 
half is to be allowed on said account, for board of plaintiffs 
in September of that year; that he hereto annexes the origi- 
nal receipts, showing said goods were sent to EK. W. Kilgrow 
& Co. The annexed receipts (two in number) were signed by 
James Simmons, who was, at that time, the receiving clerk 
of the Georgia Rail Road & Banking Company at Augusta, 
Georgia. Witness says he knows said Simmons signed said 
receipts, because said Simmons personally, after annexing 
said receipts, acknowledged that fact to witness. Witness 
knows no more in favor of plaintiff, except that no part of 
said account has been paid; nor is there any other credit 
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that witness knows of, except the items for board above- 
named, which ought to be allowed against said account. 

The two receipts named and referred to in the foregoing 
testimony, were given by Georgia Rail Road agent to Baker 
& Hart, for the articles sued for, and dated June 25th, 1849, 
showing that the goods were marked E. W. Kilgrow & Co. 
Dalton, and signed Simmons, agent, 

The answer of William Gordon to interrogatories which, 
were read in evidence on the trial: That he knows James: 
B. Hart, one of the plaintiffs, and the defendants; I pre- 
sented a copy of the annexed account to Mrs. Celia Price, 
now Mrs. Celia Nappier, on or about the first day of Septem- 
ber, 1849, in Dalton, the place where she then lived, and she 
referred me to Elias W. Kilgrow, her partner in the hotel, 
for settlement; and he, Kilgrow, stated that the account was 
just and true, and that it was for articles furnished by the 
plaintiffs for himself and Mrs. Price, now Mrs. Nappier, in 
keeping said Hotel. The firm name of Mrs. Celia Price, now 
Mrs. Celia Nappier, & E. W. Kilgrow, in keeping the hotel, 
was, I think, Mrs. Celia Price & E. W. Kilgrow; I think 
that was their firm name, or their sign board; but they pur- 
chased articles, at times, that were charged to E. W. Kilgrow 
& Co. and paid for them; they were engaged in keeping 
hotel in Dalton in said State; the partnership was dissolved 
in the latter part of the year 1849, by the intermarriage of 
Mrs. Celia Price with Thomas T. Nappier, which marriage 
took place in the latter part of the year 1849. The reason 
why I presented the account to her was, when I went to have: 
the account settled, she was the first I saw in the house, Kil- 
grow not being in the house at the time. I stated to her that: 
it was an account against her and Mr. Kilgrow; I did not 
read oyer the items in said account to her; she neither sta- 
ted that it was just or unjust, true or false, but simply re- 
ferred me to E. W. Kilgrow for its settlement. Kilgrow was 
a co-partner in a grocery in Dalton, with a man by the name 
of Patillo; I do not know that the items in the annexed ac- 
count were purchased for the grocery; but on the contrary,. 
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Kilgrow informed me that they were purchased for the use 
-of the hotel, in which Mrs. Price, now Mrs. Nappier, and Kil- 
grow were concerned; Kilgrow and Celia Price had a sign 
up; I think the names upon the said sign was Mrs. Celia 
Price and E. W. Kilgrow or E. W. Kilgrow’and Mrs. Celia 
Price. Inever heard Mrs. Celia Price say that she was a 
partner of E. W. Kilgrow & Co. or E. W. Kilgrow and 
Celia Price; I don’t think I ever spoke a dozen words to her 
in my life. He answers, the frm name of Kilgrow and 
Patillo was, I think, E. W. Kilgrow & Co. The reason why 
I did not present said account to E. W. Kilgrow & Co. was 
this: I was informed by E. W. Kilgrow, one of the defend- 
ants, that the articles in the annexed account were furnished 
for and made use of by E. W. Kilgrow and Mrs. Celia Price, 
or Mrs. Celia Price and E. W. Kilgrow. She married shortly 
after I presented said account, or shostly after it was thought, 
by a good many, that they (Thomas T. Nappier and Mrs. 
Price) would marry; and they did marry soon after. I do 
not think that plaintiffs had any idea that she was going to 
marry Thomas T. Nappier or any other person, at the time 
they sent the account up for settlement. (The account re- 
’ ferred to in the testimony of William Gordon, as presented 
to Mrs. Price and E. W. Kilgrow, and acknowldged to be 
just by him, is the same account sued on.) 

The answer of W1LLIAM L. HHieu to interrogatories read 
in evidence on the trial of the cause: He knows the.parties in 
the cause; the plaintiff sent him two accounts, ene on Kil- 
grow & Co. and one on Kilgrow & Patillo. The precise 
amount of said accounts he does not recollect ; but he has a 
receipt on William Gordon, Esq. who settled the’ accoung by 
note ; and his receipt shows a note against Kilgrow & Co. for 
$137 5 Mrs. Price told him that she was one of the firm 
of ol & Co. and give him a horse of her individual,pro- 
perty to indemnify hive. against loss by the firm, upon svhom 
witness had a debt; he gave the accounts, both the accounts 
on Kilgrow & Patillo, and the account against Kilgrow & Co. | 
to. William Gordon, Esq.; does not know precisely upon 
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whose credit the account was made; thinks it was made upon 
the credit of E. W. Kilgrow and Mrs. Price, who compose 
the firm; thinks he received the account about the first of 
September, 1849; he does not think he called upon any body 
to settle said account before he gave the same to Gordon. 
Plaintiffs sent the accounts to witness by mail; has not got 
the letter before him, and does not know what he said. 


COPY NOTE READ IN EVIDENCE. 
$137 55. Datton, Sept. 1st, 1849. 
One month after date, we promise, or either of us, to pay 
Baker & Hart, or bearer, One Hundred and Thirty-seven 
gy Dollars, for value received. 


E. W. KILGROW, 
C. PRICE. 


It was shown by the record, that an action had been insti- 
tuted against Nappier and wife, on the note which had been 
given for the account, (a joint and several note of E. W. Kil- 
grow and Celia Price,) to which Mrs. Nappier had entered a 
plea of non est factum, and the action was dismissed. 

The testimony being closed, Counsel for plaintiffs requested 
the Court to charge, ‘“ That if Mrs. Price, (now Mrs. Nap- 
pier,) was in partnership with E. W. Kilgrow and used the 
firm name of E. W. Kilgrow & Co. and the goods were bought 
in their firm name, by either of the firm, the firmare liable, it 


matters not how or for what purpose the goods were bought 
and used.” 


This charge the Court refused to give as requested, but 
charged, “That if Mrs. Price, now Mrs. Nappier, was in 
partnership with E. W. Kilgrow, and used the firm name of 
E. W. Kilgrow & Co. and the goods were bought in the firm 
name by either of the firm, for them, the firm are liable, it 
matters. not for what purpose the goods were bought and 
used.” The Cour’ further charged the Jury, that shiny must 
be satisfied, from the evidence, that E. W. Kilgrow and Mrs. 
Price were not only in partnership in the hotel, but in part- 
nership in this transaction; that if the goods were purchased 
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for the grocery of Kilgrow & Patillo, or any other firm, an 
Nappier is not liable. 

The Jury found for defendant, and plaintiffs moved for a 
new trial, on the ground that the verdict was contrary to the 
evidence; and on the further grounds, of error in the Court 
in the refusal to charge as. requested, and in the charges 
given as above. 

The motion for a new trial was refused, and this decision 
is assigned as error. 


AKIN ; Huu, for plaintiffs in error. 


UNDERWOOD, for defendants. 


By the Court.—BeEnnine, J. delivering the opinion. 


[1.] It appears that there were two partnerships, one of 
which was engaged in the “ notel business,’ and was com- 
posed of Kilgrow and Mrs. Price; the other of which was 
engaged in the “grocery business,’’ and was composed of 
Kilgrow & Patillo. It is somewhat doubtful whether either 
partnership had a well settled firta name, or whether each 
did not sometimes use or recognize the name of E. W. Kil- 
grow & Co. as its own. 

The charge of the Court amounted to this: that unless it 
was the intention of the purchaser of the goods, (Kilgrow,) 
that the purchase should be for that firm of which Mrs. Price 
was a member, Mrs. Price was not bound to pay for them. 
The charge does not take into the account the question, 
which partnership it was to which the sellers intended the 
sale to be. And yet, that, perhaps, was the most important 
question of all. 

If the sellers of the goods really thought, when selling 
them, that they were selling them, not to the firm in ‘which 
Patillo was a member, but to that in which Mrs. Price was a 
member, then Mrs. Price was bound to pay for the goods, 
provided they were such as were suitable to the business of 
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the partnership in which she was a member, even although 
Kilgrow, the partner, to whom they may have been sold, in-_ 
tended the goods for the other partnership, and the other 
partnership obtained them, unless the sellers knew, or might 
by the use of ordinary care have known, that this was the 
intention of Kilgrow. 

One partner has the power to bind the partnership, in 
things within the.scope of the partnership; and “where one 
of two innocent persons must suffer by the act of a third per- 
son, he shall suffer who has been the cause or occasion of the 
confidence and credit reposed in such third person.” (Sto. on 
Part. §168.) 

But a merchant, in dealing with a person known to 
him to be a member of two different firms, and in respect to 
goods suitable to either firm, would, in general, be in the ex- 
ercise of no more than ordinary care, if he called on that per- 
son to know which was the firm he was dealing for. And if, 
without making any such inquiry, the merchant should sell 
the person the goods, thinking him to be acting for one firm 
when he was acting for the other, the merchant could, in 
general, hold only the firm for which the person was really 
acting liable. . ‘ 

This is said, of course, on the assumption that the person 
says or does nothing calculated to make the merchant believe 
him to be acting for the firm for which he, in reality, is not 
acting. 

The charge of the Court, therefore, we think lacked ful- 
ness. _We think it should have been this: that if Baker & 
Hart, after taking reasonable care to find out which firm Kil- 
grow was dealing for, really thought he was dealing for that 
in which Mrs. Price was a member, and so sold him the goods, 
intending them for that firm; and if the goods were adapted 
to the:business of that firm, then thatfirm was liable to pay for 
the goods, although Kilgrow, in truth, intended them for the 
other firm, and although they went into the ovher firm. 
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No. 96.—JamEs Morris, plaintiff in error, vs. S. M. Brap- 
FORD and G. WALKER, defendants. 


[1.] To leave a copy of a bill in Chancery,at the residence of the defendant, 
is a sufficient service, and also prima facie of an injunction; but in a pro- 
ceeding against defendant, for a contempt; he may purge himself of it, by 
a sworn denial of notice of the injunction. 


(2.] A plaintiffin 7. fa. or his assignee, purchasing land under such fi. fa. 
the same having been enjoined, and there being a decree of a Court of 
Chancery, to which the plaintiff was a party, postponing it to other char- 
ges against the land, acquires no title by said purchase. 


Ejectment, in Whitfield Superior Court. Tried before 
Judge Tripp, April Term, 1855. 


This was an action brought by Bradford & Walker against 
Morris, to recover possession of lot No. 97, 13th dist. 3d sec. 
of said county. The land in dispute had been the property 
of Thos. Glascock, late of Richmond Co. The plaintiff, after 
showing the grant to Glascock, produced a deed to them- 
selves, made by John Milledge as receiver of said estate, in 
pursuance of sale made under tlie authority of the Court of 
Equity of said county. Deed dated Oct. 5th, 1847. The 
plaintiffs then introduced the record from Richmond Superior 
Court, of a bill filed by. certain parties, distributees of .a cer- 
tain estate, of which Glascock had been administrator, dlleg- 
ing that Glascock had funds of theirs in his hands; that 
there were in existence several judgments against him) and 
they prayed an injunction against said judgment creditors 
from enforcing their executions, and claimed that the estate 
of Glascock should be applied to pay off their demand, in: 
preference to others. » 


To this bill Geo. W. Crawford, among others, was made a 
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party defendant as a judgment creditor, and the following is. 
the entry of service as to him: 


‘“ Left a copy of the within bill of injunction at the residence- 
of George W. Crawford, one of the defendants, this day, De- 


cember 11th, 1841. 
. WILLIAM V. KEE, Sheriff R. C.” 


There was no answer of Crawford to the bill. The fol- 
lowing is the decree in the cause : 


Now at this term, 1844, comes the parties in interest be- 
fore His Honor, Joun Scu ey, Judge; also comes the Jury, 
Eugene Verderey,. Edward Averd, Thomas Wylds, Abner 
Read, Andrew G. Bull, George Robertson, George B. Car- 
hart, George M. Newton, John D. Crane, Robert A. Reid, 
Isaiah Pense, John J. Cohen, who, upon their oath do say: 
In this case, the Jury find that there is due to the represen- 
tatives of Priscilla Jones the following amounts, to-wit: to 
the administrator of Isham Jones Seven Hundred and Twenty 
Dollars Fifty-two Cents, to John Pond, executor of Milley 
McGinley, Seven Hundred and Twenty Dollars Fifty-two 
Cents, and to Fureby Griffin Seven Hundred and Twenty 
Dollars Fifty-two Cents; and that there is due to James 
Beard Two Hundred Ninety-two Dollars, and to Samuel 
Young the sum of Eleven Hundred and Sixty-eight Dollars, 
which amounts are to be made pro rata from such assets of 
the defendant’s estate as may be found, by the Master in 
Chancery, to be in the hands of said administrator, or may 
hereafter come to his hands, to be administered in preference 


to the claims of other persons. 
ANDREW G. BULL, Foreman. 


. 
The following is the order appointing a receiver : 
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IsHaM JONES et al. 
v8. 
Ayprew McLzay, administrator, 
THos GLascock, dec’d, et al. 


In Equity. 


JAMES BEARD Sam’. W. Youna 
v8. In Equity. v8. In Equity. 
SAME. SAME. 


The defendant, Andrew McLean, having been, by the 
Court of Ordinary of Richmond County, removed from the 
administration of the estate of said Thomas Glascock, since 
the rendition of the verdict in said cases, and no other per- 
son applying for administration; and it being necessary that 
some person should be appointed to receive and to dispose of 
said estate: It is ordered, that William W. Holt be, and he 
is hereby appointed, receiver, with full power to sell and dis- 
pose of said estate, or any part thereof, wheresoever the same 
may be; and as such receiver, to give and to execute all nec- 
essary titles to the purchasers, retaining out of the proceeds 
his travelling and other expenses, and such commission as 
may hereafter be determined on by the Court. It is further 
ordered, that said receiver sell and dispose of said property, 
at such times, publicly or privately, and upon such terms, as 
he may think best; and that he report at each term of this 
Court hereafter, his proceedings in the premises. It is fur- 
ther ordered, that the accounts of said administrator be re- 
ferred to the Master in Equity, and that he report thereon 
at the next term of this Court. 

Subsequently, John Milledge was appointed instead of 
Judge Holt. 

It was admitted that James Morris, in the latter part of 
the year 1845, purchased and took a written assignment 
from George W. Crawford, a fiert facias, that issued from the 
Inferior Court of Richmond County, the same fi. fa. referred 
to in the bill; and that in the year 1847, he, James Morris, 
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directed the Sheriff of, then Murray County, to levy on the 
lot of land in dispute; and that the Sheriff of the said Mur- 
ray County sold the land on the first Tuesday in August, 
1847, under said fi. fa. and James Morris became the pur- 
chaser. It was not pretended that James Morris had actual 
notice of the bill filed in Richmond County, or of the decree 
made in the case when he purchased the execution and bought 
the land. 

Here the cause closed on both sides. Counsel for the de- 
fendant requested the Court to charge the Jury— 

Ist. That if George W. Crawford was not personally 
served with a copy of the bill and injunction—a copy being 
left at his house being insufficient service—he is not bound 
by the injunction unless he had personal notice of it; and a 
sale by the Sheriff to Morris, under the execution in Craw- 
ford’s fayor, is legal and valid. 

2d. That if Crawford was served with a copy of the bill 
and injunction, the doctrine of lis pendens does not apply ;. 
and the sale of the lot of land to Morris by the Sheriff, under 
the executioa in favor of Crawford, is valid, if the lot of hing 
was not in dispute in the bill in Richmond County. 

2d.- Thai if Morris purchased the lot of land under the ex-- 
ecution in favor of Crawford, after a decree rendered in the 
bill in Richmond, and without notice of the injunction or de- 
cree, his title acquired at Sheriff’s sale, is not affected by the 
injunction and decree in the case in Richmond; and if the ex- 
ecution was obtained before filing of the bill, Morris has the 
better title. 

4th. That if Morris was an innocent purchaser of the land’ 
at Sheriff’s sale, without actual notice of the suit in Rich- 
mond and the decree made, he has a good title to the land. 

All of which charges the Court refused to give as request- 
ed, but charged the Jury, that in this State, according to law 
and practice of the Courts, service of a bill in Equity, by 
leaving a copy at defendant’s most notorious place of abode,. 
was sufficient service for ali purposes, as to him, and that 
Crawford was bound by the injunction. 
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That the doctrine of lis pendens could have no application 
to Crawford in this case, he being a party to the bill of in- 
_junction, and served with it; and that lis pendene was con- 
structive notice only to strangers to the bill; and that Craw- 
ford had actual notice by service on him. 


That the bill in Equity in Richmond Superior Court, hav- 
ing enjoined the fi. fa. in favor of Crawford against Glascock, 
under which the premises in dispute were sold to Morris, and 
the bill taking the administration of the estate of Glascock 
out of the hands of his administrator, and disposing of the 
proceeds of said estate according to the equities claimed by 
the plaintiffs in said hill, it was a violation of said injunction 
for Crawford to proceed to sell said land under said fi. fa. ; 
and so far as he was concerned, said sale was void and con- 
veyed no title ; and that Morris being the assignee of said ft. 
fa. was put in the place and stead of Crawford, and subject 
to the effect of the notice given Crawford by the bill served 
on him; and if, under these circumstances, Morris became 
the purchaser of said land at the Sheriff’s sale, he was no 
more an innocent purchaser than Crawford would have been 
had he been the purchaser. ‘hat if, under these circumstan- 
ces, the sale by the Sheriff of this lot of land was made and 
Morris became the purchaser, his deed from the Sheriff will 
be postponed in favor of the deed made under the decree of 
the Court of Equity of Richmond County. 


‘To which charge as well as refusal to charge, as requested 
-by defendant’s Counsel, Counsel for defendant excepted. 

The Jury returned a verdict for the plaintiffs for the prem- 
ises in dispute, with cost of suit; and Counsel for defendant 
excepts and says: 


First. That the Court erred in refusing to charge the Jury 
as requested by Counsel for defendant. 

Second. That the Court erred in charging the Jury as he 
did charge them, and as is herein stated. 
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Axin ; Hutt, for plaintiff in error. 
WALKER, for defendants in error. 
By the Court.—McDona.p, J. delivering the opinion. 


The refusal of the Court to charge the Jury as requested 
by defendant’s Counsel, and the charge of the Court to the 
Jury as given by him, are excepted to by said Counsel, and 
constitute the errors alleged against the decision of the Cir- 
cuit Judge. 

The first request raises the questions, of the sufficiency of 
the service of the bill and injunction on the defendant, Craw- 
ford, his obligation to obey it without personal notice, and 
the legality and validity of the sale made by the Sheriff to 
Morris, under the execution in favor of Crawford against 
Glascock. 

[1.] The bill was served by leaving a copy “at the resi- 
dence of George W. Crawford.” The Statute declares, that 
a copy of the bill shall be served on the “ opposite party,” 
but does not prescribe the mode of service. (Codd’s New 
Dig. 467.) When the defendant resides out of the State, 
bills of injunction may be served on his Attorney or by pub- 
ication. (Cobb, 524.) The service of the bill, as an original 
bill in Equity, without an injunction, was unquestionably suf- 
ficient. Was the service of the injunction such as to give it 
effect and to lay on the defendant an. obligation to obey it? 
By a strongly controlling weight of authority, it was suffi- 
cient; and for the breach of it he might have been proceeded 
against for contempt. It is probable, from what was stated 
in the argument, that he might have purged himself of the 
contempt, by a sworn denial of personal service or a notice of 
the injunction. But that is not the question here. The re- 
cord shows that the parties in interest came before the Court. 
The defendant, Crawford, was a, party in interest. ‘That 
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fact, (that the parties in interest came before the Court,) is 
stated in the decree of the Court, and the decree finds in fa- 
vor of complainants, the amounts due them respectively ; and 
it further finds, that they are to be paid from decedent’s es- 
tate, in preference to the claims of other persons. 

Whether the defendant, Crawford, had proper notice of 
the injunction or not, the service was sufficient to give force 
and effect to the decree against him. The decree was ren- 
dered in 1844. Theexecution was assigned to Morris in 1845. 
Morris stood in no better position than Crawford, in regard 
to the execution, and his power to enforce it. (Cobb, 499; 
2 Kelly’s BR. 155.) 

He, therefore, purchased under his own execution, with a 
decree of the Court of Chancery against him, postponing his 
judgment and execution to the claims for the satisfaction of 
which the receiver subsequently sold the land. He could 
acquire no title under such a purchase. 

[2.] The Court very properly refused to charge the Jury 
as asked in the second request of defendant’s Counsel. The 
decree of the Court of Chancery of Richmond County was 
against Crawford, and postponed his execution debt, in com- 
mon with the claims of all other creditors of Glascock, to the 
charges against his estate for the satisfaction of which the 
land in controversy was sold under the decree. The decree 
bound the entire estate of deceased, and the title to the land 
sued for was turned over to Holt, the receiver, by the dis- 
missed administrator, as part of the assets of his estate. Al- 
though Morris is the purchaser of the execution, the law 
places him in the position of his assignor, and he must be 
considered as purchasing, under his own enjoined execution, 
with a decree in Chancery against him postponing his exe- 
cution to the claim under which the plaintiff in ejectment 
purchased the land. His title, under such a sale, is void. 
Roberts vs. Jackson, (1 Wend. R. 485.) 

The exceptions to the charge of the Court to the Jury, and 
to the refusal of the Court to give in charge the third and — 
fourth requests of the defendant’s Counsel, must be over- 
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valea for ‘reasons already ala ‘The judgment of the 
Court below i is therefore affirmed.’ 


J. 





No. 97,—JaMEs EDMONDSON, administrator, plaintiff in error, 
j | vg. WILLIAM WHITE, defendant. 

[{1.] When, in a proceeding under the Act “to amend the Rent Laws of this 
_ State,” passed in 1827, the tenant swears tuat he is not the “tenant or 
lessee” Of the plaintiff, it is necessary for the plaintiff to show a lease be- 
* fore he can recover. 

' Proceeding to dispossess a tenant, in Murray Superior 

Court. Tried before Judge Trrppe, October Term, 1855. 


James Edmondson, as administrator of William H. White, 
deceased, made affidavit in terms of the Statute, that William 
White’ was in possession as tenant, of a lot of land, the pro- 
perty of said intestate; that the term for which he hed rented 
the same had expired, and that he refused to give possession. 
The Sheriff having served said White with process, he made 
an affidavit, that he was not the tenant of William H. White, 
deceased, or of his administrator; and the Sheriff returned 


-the proceedings to the Superior Court. 


‘ On the: trial, James BucwAnan testified: That William 
White was living on the land, and had frequently told witness 
that he held as tenant of William H. White. 

- James BLAcKWELL testified: That William White had pur- 
chased the land from one Matthew Young, and had lived on 
it ever.since ; that sometime after defendant made said pur- 
chase, hé heard him say, that if William H. White had got 
the land he was glad of it, for he knew he would never turn 
lim, defendant, off. 

The Court charged the Jury, that the affidavit of defendant, 
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that , was no tenant, put plaintiff upon proof other, than, his 
own affidavit, of alt the prerequisites of the Statute, except 
notice to. quit; and that: the plaintiff was put ‘upon proof of 
the contraet the ent, othont matle, for what term, and ‘a what 
rent. ; } Saree i 

The Jury found for delendeads whereupon, plaintif nod 
for a new trial, on the ;ground that;the verdict was contnary 
to law and evidence, and pn the ground, of error of the Court 
in giving said charge; and also, on the:ground of newly dis- 
_ covered evidence: In support of which he’ filed the affidavit 
of James Buchenan,. the witness who had testified, stating 
that since the trial, upon ‘reflection, he remembered ‘the cir- 
cumstances more. distinctly, and: he would now ‘testify, that 
defendant told him that. the Sheriff had)formerly come to dig- 
possess him at.the instance of , James Edmondson, who ‘had 
bought the land at Sheriff’s sale, as the property of Matthew 
Young, under whom he, defendant, had been; holding; and 
that defendant agreed to hold as the tenant of Edmondson; 
and that after Edmondson sald the land to, William H. White, 
defendant told witness he was: holding under the said William 
H.; that in. 1848, and at,various other times, defendant had 
told him he was the tenant of William H. White. . bitte 

The Court refused the new trial; and this decision is al- 
leged as error. {| | eon 


SHROPSHIRE; WALKER, for plaintiff in error. 
Axin; UnpERwoop, for defendant. 
By the Court.—BrnninG, J. delivering the opinion. 


The Act of 1827 gives the landlord a remedy by which to 
recover possession, but gives it only in cases in which the 
“lease” has expired. He has to make oath that “the lease 
or term of time for which the land was rented, has expired.” 
The Act was made for cases arising on the expiration of 
leases. 
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Against the proceeding which may follow this affidavit, 
the tenant may defend himself by swearing that his lease ‘is 
not expired,” or “that he does not hold either by lease or 
rent” from the plaintiff; and if he does so, the proceedings 
are to be returned to Court, and “the fact’’ is “‘to be there 
tried.”” (Cobb's Dig. 901.) 

In the present case, the oath of the tenant was, that he 
was ‘‘not the lessee or tenant”’ of the plaintiff’s intestate. 

Such an oath being put in, what was the “fact” to be 
tried? Manifestly this: whether there was any lease or not. 
To show the tenant a lessee, it would have been necessary to 
show him a party to a lease—to show a lease. 

And to show a lease, it is necessary to show with more or 
less of certainty the terms of the lease. 

And this is no more than what the Court told the Jury, in 
the present case, it was necessary for the plaintiff to show. 

We think, therefore, that the charge of the Court was not 
wrong. 

Nor was the verdict contrary to the evidence. There was 
no evidence, whatever, of any lease. 

And what was offered as newly discovered evidence, would 
not have shown any lease. In truth, however, that was 
merely cumulative. 

We affirm the judgment of the Court below. 
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No. 98.—Lawrence W. Earnzst, plaintiff in error, vs. 
Txos. T. Napprer and Wirx, defendants. 


[!.] A witness is competent if his interest, if he has any, is against the 
party calling him, more especially if his evidence is only corroborative of 
that already given by the opposite party. 

[2.] A mortgage debt should be credited with the value of property levied 
on by fi. fa. issued on the foreclosure of mortgage, if the levy is ‘not ex- 
plained or accounted for. 

[3.] If the Jury render a verdict for a liquidated demand, they should, give 
interest on it. 


[4.] The verdict of a Jury must be contrary to evidence ; or, to the mind of 
the Court, against the weight of evidence, before the Court will interfere 
with the legitimate province of the Jury. 


Action on note, in Catoosa Superior Court. Tried before 
Judge TripPe, October Term, 1855. 


This was an action against Nappier and wife, by Earnest, 
on the following note: 


By the 25th Dec. next, we promise to pay L. W. Earnest 
or bearer, Six Hundred Dollars, for value received, this 2d 
July, 1849. E. W. KILGROW, 

CELIA PRICE. 

Credited by $118 82, raised from sale of mortgaged pro- 
perty, April 5,1850. Also, by $25 25, July 7, 1850. Both 
amounts paid by the Sheriff. 


E. W. Kilgrow was a party to the action, but not served. 

The plaintiff having introduced the note sued on, closed 
his case. 

Defendants then introduced a mortgage on a quantity of 
personal property, made by Kilgrow and Mrs. Price, to se- 
cure said note, of even date therewith. This mortgage had 
been foreclosed and execution issued, on which were many 
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entries of levies, sales, &c. which, so far as they are material, 
will be noticed in the opinion of the Court. Defendant in-. 
troduced evidence of an agreement between plaintiff and Mr.. 
Nappier, to release the latter from all liability on this note- 
for one hundred dollars; but there was some uncertainty in. 
the testimony as to whether this agreement was before or af- 
ter his marriage with Mrs. Price. 

Plaintiff, in rebuttal, offered Dr. 8. 8. Bailey, to prove- 
that a certain wagon and horses, included in said mortgage, 
levied on but not sold, were not the property of the mortga- 
gers, but the property of the witness, who had bought them 
from Kilgrow before the mortgage. The witness was ob- 
jected to as interested, and the objection was sustained and 
the witness excluded; and this decision is assigned as error. 

The Court charged the Jury, that where the Sheriff had 
levied on property by virtue of the mortgage fi. fa. it was 
incumbent on the mortgagees to show the disposition of it, 
the possession of the Sheriff being their possession; that if 
the agreement between plaintiff and Nappier was made be- 
fore Nappier’s marriage, it was binding ; if afterwards, it was 
void, as being without consideration. 

The Jury found for the plaintiff One Hundred Dollars; 
whereupon, the plaintiff moved for a new trial, on the 
grounds—of error in the Court in the exclusion of the testi- 
mony of Bailey, and in the charge to the Jury, that the mort- 
gagee is bound to account for property levied on by the 
mortgage ji. fa.; and on the further ground, that the verdict 
was contrary to law and evidence, and that the Jury failed 
to find interest on the one hundred dollars that they found 
for the plaintiff. 

The Court refused the new trial, and this decision is al- 


leged as error. 


WALKER ; Moonn, for plaintiff in error. 


Unperwoop; Suropsurre, for defendants. 
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By the Court.—McDonato, J. delivering the opinion. 


The plaintiff moved for a new trial, on six grounds stated 
in the motion. The Court refused the motion, and its decis- 
ion is excepted to. 

[1.] The first ground in the motion, is an alleged.error of 
the Court in rejecting the evidence of Samuel S. Bailey. 
Before Bailey was tendered as a witness, the defendants had 
given in evidence an execution with the entries thereon, 
whick had been issued on the foreclosure of a mortgage 
which had been read in evidence. On the execution there 
was a levy on a four horse road wagon, a bay horse and a 
sorrel horse; and immediately under it was the following entry: 
‘The above levy was dismissed on the ground of a prior pur- 
chaser claiming the property as levied on,” and signed by 
the plaintiff. The suit in this case is by the mortgagee 
against the mortgagors, for the recovery of the debt secured 
by the mortgage. The judgment, when rendered in this case, 
will have a lien on all the property of the defendants. In 
defence of the action, they may plead any payment which 
has been made to the plaintiff under process of law, on the 
foreclosure of the mortgage or otherwise. If, after the mort- 
gage was given, the mortgagors sold any part of the mort- 
gaged property, the mortgagee is not bound to pursue it, but 
may collect his debt from other property of the mortgagors. 
In this case, the evidence of the defendants showed that the 
levy on the road wagon and two horses was dismissed, be- 
cause a prior purchaser had claimed them. It is not clear, 
from the entry, whether the purchase was prior to the mort- 
gage or prior to the levy only. But that is not material, as 
there is no contest with sureties or third persons. The entry 
accounts for the levy, and shows that the property was not 
applied to the mortgage debt. That it was the entry of the 
plaintiff, does not vary the case. The defendants offered it 
in evidence. The witness, Bailey, whose evidence was of- 
fered, was the purchaser of the property, which had been re- 
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lieved from the levy. . His evidence, if given as proposed, 
could not have increased the verdict against the defendants, 
and was only corroborative of the proof already made by 
them. 

If he had any interest in the case, however, it was against 
the party calling him; for if his property was subject to the 
incumbrance of the mortgage, it was his interest to diminish 
the mortgage debt; whereas, the object with which he was 
offered, was to increase it. He ought to have been admitted. 

[2.] The property seized on the mortgage fi. fa. was, pro 
tanto, a satisfaction of the debt secured by the mortgage; 
and if not accounted for, its value ought to be allowed as a 
credit in this case. The charge of the Court was, therefore, 
correct on that point. 

[3.] The Jury ought to have given interest on the hun- 
dred dollars found by them. It is a liquidated demand, ac- 
cording to the settled meaning affixed to that term by this 
Court; and therefore, bears interest under the Statute. On 
that ground, the verdict of the Jury is contrary to law. 

We are not prepared to say that the verdict of the Jury is 
contrary to evidence; or, strongly and decidedly against the 
weight of evidence. 

Richard W. Jones, Esq. testified, that he had a conver- 
sation with the plaintiff and the defendant, Thomas T. Nap- 
pier, relative to the debt of the plaintiff against Kilgrow and 
Mrs. Price, now Mrs. Nappier. His impression is, that it 
was after the marriage, but he cannot say positively. He 
was consulted by Nappier, who wished to know if he was lia- 
ble for the debt; and witness informed him that he was, or 
would be, not positive which. Plaintiff proposed to release 
him if he would pay one hundred dollars, giving as a reason 
that he could make his money out of the mortgaged property. 
Witness advised Nappier to do it, and thought, for reasons 
stated by him, that Nappier acceded to it, but is not positive. 
The plaintiff agreed, that if he got the money by the next 
sale day he would still release defendant. Plaintiff’s propo- 
sition was to pay the hundred dollars then, as witness under- 














ATLANTA, FEBRUARY TERM, 1856:. 54% 


-_ 





Earnest vs. Nappier and Wife. 





-stood it. The conversation took place at the Union Hotel in 
Dalton, and William A. Camp was keeping the hotel at the 
time. He has no very distinct recollection of the words used 
at the time; thinks it took place some days before the sale ; 
cannot say how many days ; it was in the fall of 1849. 

Certificate of marriage of Nappier with Mrs. Price, was 
introduced and proved, that they were married on the 9th 
day of September, 1849. 

William A. Camp testified, that he took possession of 

the Union Hotel, at Dalton, on the 5th September, -1849 ; 
‘that the defendants were married at his house and left imme- 
diately. He talked to Thomas T. Nappier. about the debt of 
plaintiff, and advised him to arrange it, or have an under- 
standing about it, before he was married; that he saw plaintiff 
and defendant, and Col. R. W. Jones, in conversation at the 
hotel a day or two after he took possession of it, and is cer- 
tain it was before the marriage. He did not hear what they 
said. The defendant, Thomas T. Nappier, returned a week 
or two before the sale of the beds and furniture, and remain- 
ed until after the sale, and witness kept the hotel some time 
after that. ~ 

[4.] The important question in regard to the evidence is, 
whether the agreement by Nappier to pay the hundred dol- 
lars, was antecedent or subsequent to his inter-marriage with 
Mrs. Price. 

Jones testifies, that he had a conversation with the parties 
in relation to that debt. His impression is, it was after the 
marriage, but cannot say positively. This conversation was 
at:the Union Hotel. Nappier wished to know if he was lia- 
ble for the debt; Jones told him that he was or would be; he 
is not positive which. Here are two matters in reference to 
which Mr. Jones’ mind doubts. Whether the conversation 
was before or after the marriage, and whether he informed 
him that he was liable or would be liable. Ifthe marriage 
had then taken place, his information, undoubtedly, would 
have been, that he was liable ; if it had not taken place, his 

advice would have been that he would be liable. Take Mr. 
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Camp’s evidence in connection with Mr. Jones’, and there can 
be but little doubt on the subject. Jones had a conversation 
with the, parties, and Nappier wished to know if he was lia- 
ble for the debt. From the reply of Jones, he may have de- 
sired to know if he would be liable. Why was this conver- 
sation held ? 

Camp had called Nappier’s attention expressly to this 
debt, and advised him to arrange or have an understanding 
about it before the marriage. It is probable, therefore, that 
Nappier sought the interview for that purpose; and the pro- 
bability is strengthened by the inquiry made of Jones. Jones 
had the conversation at the Union Hotel. Camp saw the 
parties in conversation at the Union Hotel. Jones is of the 
impression that the conversation was after the marriage, but 
is not positive; Camp is certain that the conversation in 
which he saw the parties engaged, was before the marriage. 

Camp kept the Union Hotel, and took possession of it on 
5th Sept. 1849. The marriage took place on the 9th of the 
same month. It took place at the Union Hotel, and the par- 
ties left immediately after the marriage. 

We cannot say that the verdict of the Jury was either 
contrary to evidence, or strongly and decidedly against the 
weight of evidence. We sustain the decision of the Court on 
the second, fifth and sixth grounds taken on the motion for 
a new trial, and reverse the judgment of the Court on the 
other grounds. 
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No. 99.—Pertzer Mason, plaintiff in error, vs. JAMES F. 
. Cooper, Supt. W. & A. Rail Road, defendant. 


[1.] The Act of 1851~2 provides, that the superintendent of the Western 
& Atlantic Rail Road shall have power, with the approval of the Governor, 
to settle all claims against the road; and should any dispute arise which 
cannot be amicably adjusted, the claimant shall be authorzed to bring suit 
in any of the Supezior Courts of the several counties of the State through 
which the road passes, against the superintendent in his official character, 
&c.: Held, that the rejection of a claim by the late chief engineer, did not 
entitle the party to sue the superintendent under this Act. 


Assumpsit, in Whitfield Superior Court. Tried before 
Judge TrippE, October Term, 1855. 


In this case the only question was, whether, under the 
Act of 1852, for organizing the Western & Atlantlic Rail 
Road, an action against the superintendent can be maintain- 
ed, without showing a previous attempt to settle the claim 
amicably with him. It was shown, that before the passage 
of the Act, an attempt had been made to settle with William 
L. Mitchell, the then chief engineer of the road. 

The Court below held, that the action could not be main- 
tained; and on this decision, error is assigned. 


STANSELL, for plaintiff in error. 


AKIN, for defendant. 


By the Court.—LuMPk1y, J. delivering the opinion. 


[1.] The only question in this case is, whether an attempt 
to settle with Mr. Mitchell, the late chief engineer of the 
State road, and a rejection of the plaintiff's demand by that 
officer, will entitle Mason to sue under the Act of 1851-’2? 

The first section of this Act declares, that from and after 
its passage, the Western & Atlantic Rail Road shall be gov- 
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erned, and its business conducted, according to the provis-. 
ions of said Act, as thereinafter contained. 

The second section makes it the duty of the Governor to 
appoint an officer, who shall be styled the superintendent: of 
the road, and who shall give bond and security, in the sum 
of $20.000, for the faithful discharge of his duties, and take 
an oath not to do any act, from fear, favor, reward or the 
hope thereof; but in all things to be governed solely by re- 
gard to the interest of the State. And amongst many other 
important functions committed to the superintendent, it is 
enacted, that he shall haye power, with the approval of the 
Governor, to settle all claims against the road; “and should 
any dispute arise concerning any claim which cannot be am- 
icably settled, the claimant shall be authorized to bring suits 
in any of the Superior Courts of the several counties of this 
State, through which the said road passes, against the super- 
intendent, in his official character,” &c. (Pamphlet Laws, 
110, 111, 112.) 

A citizen who seeks redress against the State, must abide 
by the law as it previously stood; or he must comply with 
the existing Act. But under the law as it stood before 
1851-’2, he had no right to legal redress upon a claim like 
this, notwithstanding its rejection by the chief engineer. An 
appeal to a Jury was only allowed in two cases: the killing 
of stock and the appropriation of land to the use of the road ; 
whereas, under the present Statute, he may sue on any de- 
mand, provided a friendly adjustment cannot be made with 
the superintendent. The Act is, however, prospective in its 
operation ; it confers a great boon upon the citizen. It is an 
act of great condescension for the State to disrobe itself of 
its sovereignty and litigate, in its own Courts, with a private 
individual, upon terms of perfect equality. Surely the party, 
under such circumstances, should comply strictly with the 
terins of the Act. Suppose Mr. Mitchell, as engineer, did 
reject his acccunt? Myr. Cooper, as superintendent, may 
determine to allow it. Congress passed an Act in 1797, to 
the effect, that in suits between the United States and indi- 
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viduals, no claim for a credit shall be admitted upon trial, 
but such as shall appear to have been presented to the ac- 
counting officers ofthe treasury for their examination, and 
by them disallowed, in whole or in part, &c. (4 Volwme 
p. 423, §4.) The Federal Courts have uniformly required 
a strict compliance with this Statute, before they would per- 
mit an individual to avail himself of any credit against the 
public, however well founded the claim might be. (9 Cranch. 
213.) ; 
As to the suit, itself, being a substitute for an attempt to 
settle, amicably, the idea is preposterous. This provision is 
a condition precedent, which nothing can dispense with, inas- 
much as the law itself makes no exceptions. 
















No. 100.—Spencer C. Rogers, plaintiff in error, vs. JOHN 
C. Batzs, defendant. 








[1.] In attachment, a claim may be put in after judgment. 
[2.] ‘“‘ Where both parties claim under the same third person, it is sufficient to 
prove the derivation of title from him, without proving his title.” 















Claim, in Whitfield Superior Court. 
Trippe, April Term, 1856. 


Decided by Judge 





This was an attachment sued out by Rogers, against one 
Taylor, and levied ona lot of land August 30, 1851. In 
July, 1852, a judgment for plaintiff was had on this attach- 
ment, and an order taken to sell said land. In September, 
1852, the land was claimed by Bates,’ who held under a deed 
from ‘Taylor, dated September 4th, 1851. 

‘The plaintiff moved to dismiss the claim on the ground 
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that the claim had been interposed after judgment had been 
rendered in the attachment, and after an order had been made 
to sell the land. The Court over-ruled the motion, and plain- 
tiff excepted. 

The claimant was introduced as a witness, who stated, that 
he claimed under said deed from Taylor, and by no other: 
title ; that he bought from Taylor, who lived in North Caro- 
lina. 

It was proven, that on the day the attachment was levied, 
the claimant had attempted to buy the land from one Mc- 
Clary, as the agent of Taylor. 

Claimant then moved to dismiss the levy, on the ground 
that it was not shown that Taylor had either title or posses- 
sion at the time of the levy. 

The Court sustained the motion of claimant, and dismissed 
the levy; and on this decision, error is assigned; as, also,. 
on the refusal of the Court to dismiss the claim. 


WALEER, for plaintiff in error. 
Wriauat & Suropsurre, for defendant. 
By the Court.—BEnNING, J. delivering the opinion. 


The plaintiff moved to dismiss the claim, on the ground’ 
that it had been put in after the rendition of the judgment in 
the attachment, and after the making of the order of sale, 
which is consequent on such a judgment. 

and the first question is, whether the Court was right in 
over-ruling the motion. 

The Statute says, “That where any Sheriff or Constable 
shall levy any attachment on personal property, claimed by 
any person not a party to such attachment, such person, his 
agent or Attorney, shall make oath to such property; and it 
shall be the duty of such Sheriff or Constable to return the 
fact of such claim to the Court to which the attachment shall 
be made returnable; and such Court shall cause an issue to 
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be joined between the plaintiff and such claimant, and the 
right. of property to be decided on at the same term,’’ &c. 

The Statute, in another part of it, which refers to this, says, 
‘and in all cases of claims to lands levied on by virtue of any 
attachment, the proceedings shall be the same as these pointed 
out by the preceding section for claims to other property, except 
that such claim shall be returned to and tried in the Supe- 
rior Court of the county where the land is situate.” (Codd’s 
Dig. 72.) 

The language is, not that the claim is to be returned to 
that term of the Court to which the attachment is returnable, 
but that it is to be returned to that Court to which the at- 
tachment is returnable—to that Court—not toa different 
Court. 

Whenever, therefore, in any case, the claim has been re- 
turned to the same Court to which the attachment has been 
returned, this language is satisfied, although the claim may 
not have been put in until after the return term of the attach- 
ment. 

And this, we think, has been the uniform interpretation of 
the Statute. 

And it certainly appears to be the one which will work 
best for all persons interested in the attached property. It 
is to the interest of these all that the property, when sold, 
should bring its value. This it will be likely not to do, if it 
is sold with an outstanding title, ready to be asserted by tro- 
ver or ejectment, against the purchaser. But if such out- 


standing title has been asserted in a claim case before the 
sale, it cannot be asserted in trover or ejectment after the 


sale. 

While, therefore, we may say that itis better that the 
claim should be put in before the return term of the attach- 
ment, than after the judgment term, yet, we must also say 
that it is better that the claim should be put in after the 
judgment term, and at any time before the sale, than that it 
should not be put in at all; and so, that the litigation should 
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be made to take the form of trover or ejectment, after the 
sale. 

And then, too, there is this reason for making it a ques- 
tion, whether the mterposition of the claim ought not, as 
matter of expediency, to be postponed until after the attach- 
ment passes into Judgment; the attachment may never pass 
into judgment; and if it never does, there can never be any 
need for a claim at all. 

It was argued, however, that the “order of sale” being an 
order to sell the property as the property of the defendant 
in the attachment, was a judgment of the Court, to the effect 
that the property was his, and that it was a judgment ad 
rem; and therefore, was conclusive against all the world. 

But a judgment in attachment, is not a judgment to the 
effect, that the property attached is the property of the de- 
fendant in attachment. There is never any issue in an at- 
tachment on which such a judgment could be rendered. It 
is not in attachment cases, as it is in prize cases, that the 
title to the property attached or libelled is in dispute. In at- 
tachments, it is the debt that is the issuable matter. 

And then, in prize cases, it is true, I believe, that any body 
may get a hearing. But in attachments, nobody can do so 
but the defendant or his representative. If, therefore, in the 
cases of prize, the judgment ought to bind every body, it 
does not follow, that in the cases of attachment, the judg- 
ment ought to bind every body. 

On the contrary, there is a general principle, which amounts 
to saying, that in these cases, the judgment ought to bind 
none but the defendant in attachment, if him—the principle, 
that no man ought to be bound by proceedings of which he 
has no notice. And none but the defendant in attachment, 
f he, has notice of the attachment. The advertisement is 
not notice to the whole world. Attachment is but process— 
an expedient to compel the appearance of a party. 

[1.] We think, therefore, that the Court was right in refu- 


sing to dismiss the claim. 
ry . coe ° . . ~ 
The claimant moved to dismiss the levy, insisting that the 
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plaintiff had not proved a prima facie case of title in the de- 
fendant. 

What the plaintiff had proved, was this: that the claimant 
claimed the land under a deed made to him by the defendant 
in attachment, and made a very few days after the levying 
of the attachment, and by no other title. 

The Court sustained the motion, and we think, erroncously. 

{2.] “Where both parties claim under the same third per- 
son, it is sufficient to prove the derivation of title from him, 
without proving his title.” (2 Green. Ev. §307.) 
















No. 101.—Tuomas 8. Moreay, plaintiff in error, vs. GEORGE 
M..Keiru, defendant. 






f1.] A defendant is chargeable with full costs, when sued in the Superior 
Court, although the verdict be for less than thirty dollars; provided it be 
not rendered in a suit sounding in damages, and the demand set forth in 
the declaration be not proven to exceed the sum of thirty dollars. 
















Illegality, in Whitfield Superior Court. Decided by Judge 


Trippr, October Term, 1855. 





Keith had sued Morgan for use and occupation of a lot of 
land, aileging two hundred dollars to be due. 

No payment or set-off was pleaded, and the Jury found 
twenty dollars for plaintiff, and costs of suit. Judgment was 
entered for twenty dollars, and for one hundred and three 
dollars costs; and execution issued accordingly. 

Defendant took affidavit of illegality to all said costs, ex- 










cept such as would have accrued ina Justice’s Court. 
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The Court dismissed the illegality, and error is assigne 





on that decision, 
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WALKER, for plaintiff in error. 


Brown ; Unperwoop, for defendant. 


By the Court.—McDonatp, J. delivering the opinion. 


The only question in this case is, whether the defendant 
can be charged with more costs than would have necessarily 
accrucd, if the recovery had been before a Justice of the 
Peace? 

[1.] The plaintiff has an election, to sue either in a Jus- 
tice’s Court or one of the higher Courts, on any liquidated 
demand, debt or account, not exceeding thirty dollars, ex- 
clusive of interest; and before the Act of 12th December, 
1809, he had a right to recover full costs. That Act, while 
it did not interfere with this right of election, disarmed plain- 
tiffs of a power which they might use, and which some plain- 
tiffs had used to harrass and oppress defendants with heavy 
bills of costs. It limited the costs to the amount with which 
defendants would be chargeable, in Justice’s Courts, in cases 
in which the verdict of the Jury should be for a sum under 
thirty dollars, and the demand set forth in the declaration 
should not be proven to exceed thirty dollars. The provis- 
ions of the Act do not extend to cases sounding in damages. 

The civil jurisdiction of Justice’s Courts, is confined to 
suits for debt, on liquidated demands, or accounts, not ex- 
ceeding (until the last session of the Legislature) thirty dol- 
lars, exclusive of interest. The plaintiff’s suit, in this case, 
was for the recovery of damages, and was not within the ju- 
risdiction of a Justice’s Court. It did not, therefore, fall 
within the provisions of the Act of 1809, and the defendant 
is chargeable with full costs. ‘The judgment of the Court 
below must, therefore, be affirmed. 
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No. 102.—Epwarp Wuits, plaintiff in error, vs. Henry 
AULT, defendant. 


[1.] A being indebted to B, andC to A, they get together and agree that B 
shall surrender up A’s note and take C’s in its place—A, at the same time, 
cancelling his*claim against C for the same amount. A and C both givea 
mortgage to B, to secure the note from C to B: Held, that this constitutes 
A a security only to B for C; and further, that if B give time to C, of pay- 
ment, without the consent of A, either express or implied, A is discharged. 


[2.] An agreement by one person to let another retain the rent accruing an- 
nually on real estate, to indemnify the occupant against usurious interest, 
which he pays to a third person, is void. 


In Equity, in Whitfield Superior Court. Tried before 
Judge Trippe, October Term, 1855. 


Edward White filed his bill against Henry Ault, setting 
forth, that he had been indebted to the said Ault the sum of 
$1649,4°,; that one Charles A. Stafford, at the same time, 
was indebted to complainant the sum of $2100; that the 
parties agreed together that Stafford should give Ault his 
notes in lieu of those of complainant, which was done; that 
Stafford executed to said Ault, to secure said notes, a mort- 
gage on real estate, which Ault neglected to have recorded ; 
that complainant also executed to Ault a deed to certain lots, 
Nos. 53 and 55, on Thornton Avenue in Dalton, on one of 
which was a house worth one hundred dollars a year for rent; 
that this deed was intended as an equitable mortgage, to se- 
cure said notes of Stafford, which was evidenced by a written 
memorandum taken from Ault at the time. These things 
were all done in September, 1848 ; that Ault took possession 
of said house, and occupied the same by his tenants; that 
two of the three notes given by Stafford, were sued upon by 
Ault; and that in November, 184, it was agreed between 
Ault and Stafford, without the consent of complainant, that 
if Stafford would withdraw certain -pleas that he had filed, 
that execution on the judgments should be stayed for a spe- 
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cified time. The bill also charged that Stafford died, and’ 
that Ault suffered his estate to be paid out to inferior claims, 
and made other charges of fraudulent conduct in relation to 
said estate. 

The bill sought to have the deed to said lots on Thornton 
Avenue delivered up, and Ault decreed to pay rent for the 
same. The bill also charged, that at the time of the ex- 
change of notes in 1848, as before stated, that Ault repre- 
sented to complainant, that in consequence of his (complain- 
ant’s) failure to pay his said indebtedness, he, Ault, had been 
compelled to borrow money at usurious interest; and to in- 
demnify him for the loss thus sustained, complainant had 
made him a deed to another lot on Thornton Avenue. 

This deed complainant prayed might be delivered up, as 
founded on usurious consideration. Other points were made 
by the bill, not necessary for the elucidation of the decision 
of this Court. The answer of defendant denied the alleged 
consideration for the last named lot, but stated that it was. 
given for other indebtedness of White to him. The agree-- 
ment with Stafford was admitted to have been without notice 
to complainant. 

The answer stated that it was agreed that defendant should 
have the rents of the house on Thornton Avenue, for the pur- 
pose of re-imbursing him for the interest he had to pay above 
legal, in consequence of not receiving the cash from com- 
plainant. The Court charged the Jury, on the trial, that the 
facts did not constitute White a security to Stafford, and that 
he was not relieved by said agreement, unless he was injured 
by the delay or neglect of defendant; that if it was agreed 
that the rents of the house were to be retained by Ault to in- 
demnify him for the usurious interest he would have to pay 
or had paid, that White was bound by that agreement. 

And on these decisions error is assigned, the Jury having 
found for defendant, and complainant excepting. 


WALKER, for plaintiff in error. 


SHROPSHIRE; GorpDoN, for defendant. 
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By the Court.—Lumprxin, J. delivering the opinion. 


[1.] What relation did White sustain to the debt from Staf- 
ford to Ault, after the substitution was made? We think 
there can be no doubt that it was that of guarantor or secu- 
rity only—not security even for the whole debt, but to the 
extent of the property which he mortgaged to secure it. 

True, he was the original and principal debtor to Ault, as 
Stafford was to him. But the parties get together and agree 
that there shall be a transposition of these liabilities ;. that 
Ault shall surrender up his demand on White—White his on 
Stafford, and that Ault shall take the notes of Stafford, se- 
cured by a mortgage from Stafford on the Cherokee House, 
and by a mortgage from White on the house and lot owned 
by him on Thornton Avenue. And there was an exchange, 
cancellation and execution of papers accordingly; conse- 
quently, we hold upon this branch of the case, that the ques- 
tion of release did properly arise between White and Ault, 
growing out of the agreement by Ault, on the 24th of De- 
cember, 1849, to give further time of payment to Stafford on 
the mortgage debt. 

And further, it is the opinion of this Court, that if time of 
payment was given by Ault to Stafford, beyond that specified 
in the notes, without the consent of White, either express or 
implied, so that Ault himself could not coerce payment 
within that period, nor be compelled to do so by White the 
security, nor the security himself do so, by paying up the 
debt and getting the control, that the surety is absolutely 
discharged. (2 Hare & Wallace's Amer, Lead. Cases, 159, 
169.) , 

[2.] Further, we hold, that it was error in the Court to in- 
struct the Jury, that the rent accruing on the house and lot 
on. Thornton Avenue, might be retained and appropriated by 
Ault to re-imburse himself in usurious interest, which he 
might have to pay on borrowed money. Had White made a 
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contract to that effect, it would not have been binding; for 
an agreement to indemnify another against a violation of the 
law, must be void. 

We express no opinion as to that part of the case 
which refers to the sale of Stafford’s property, for the reason, 
that the facts connected with this whole transaction are too 
vaguely and indefinitely set forth in the record, to enable us 
to form a satisfactory opinion. For instance, we are igno- 
rant as to the date of Bryant’s mortgage, when it was fore- 
closed, whether before or after Stafford executed the mort- 
gage to Ault. We know not the date of Blount’s judgment ; 
the bill of exceptions does not show whether the Cherokee 
House and the personal and perishable property of Stafford 
was sold under any one or more or all of these outstanding 
liens against Stafford or his property. The liability of Ault, 
the purchaser, to account with White, the security, concern- 
ing this property, may depend somewhat, if not altogether, 


upon a clear understanding of some one or more of these: 
facts. 





No. 103.—Mank A. Cooper, plaintiff in error, vs. EDWARD 
Wurvre, administrator, defendant. 


[1.] If goods or money belonging to another person, be amongst the goods of 
the deceased, and they come altogether to the hands of the administrator, 
the goods or money of such other person, are not assets in the hands of the 


administrator. 


In Equity, in Whitfield Superior Court. Decision by 
Judge TRirpx, October Term, 1855. 


This was a bill filed by White, administrator of L. W. 
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Howe, against the creditors of said Howe, for the adjudica- 
tion of their claims against the estate. 

It appeared from the answer of Mark A. Cooper, which 
was admitted to be correct, that he had employed Howe to 
sell iron castings for him; that he let Howe have a store- 
house, rent free, in consideration of these services; that 
Howe kept the money arising from the sale of castings in a 
separate drawer, where it was found after his death; and 
that he had on hand a quantity of castings, belongiug to said 
Cooper. The Court held that the indebtedness to Cooper 
for the castings on hand, as weil as those sold, should take 
rank as open accounts. ‘To which decision plaintiff in error 
excepts. 


Brown ; Unperwoop, for plaintiff in error. 
Akin, for defendant. 
By the Court——McDona1p, J. delivering the cpinion. 


The answer of Cooper, states that the iron was deposited 
with the intestate, Howe, for sale for cash; and the cash re- 
ceived was to be held as his, Cooper’s, at all times. There 
was, at the time of Howe’s death, a certain amount of money, 
arising from the sale of the castings and iron of said Cooper, 
on hand, on deposit, in the possession of said Howe, where 
he usually kept the money of*Cooper, which was the amount 
due to Cooper. The castings and iron of Cooper were deliv- 
ered to him by the administrator, after the death of Howe, 
but the administrator refused to deliver the money. 

[1.] The facts stated in Cooper’s answer, were agreed 
upon as true. Upon these facts, the Court below held, that 
when the iron was sold and converted into money, Cooper 
became an open account creditor of the intestate, and that he 
must be put on a footing with that class of creditors. Is this 
judgment of the Court erroneous? In what relation did the 
intestate himself stand to the fund which is claimed by 
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Cooper? ‘ The representatives cannot be in any better plight 
than the intestate himself would have been in.” Hassall vs. 
Smithers, (12 Veasey, 122.) “If the goods of another man 
be amongst the goods of the deceased, and these come alto- 
gether into the hands of the executor or administrator, these 
goods, that are the goods of another, shall not be suid to be 
assets in the hands of the executor or administrator.” (Shep. 
Touchstone, 498.) On the conversion of Cooper’s castings 
and iron into money, the money became Cooper's. The in- 
testate could not have used it without committing a crime. 
(36th Sect. of the 6th Div. Penal Code.) 

According to the answer, the money on hand in the pos- 
session of the intestate, arose from the sale of the iron and 
castings; it was where he usually kept Cooper’s money, and 
was the amount due to Cooper. By contract with Cooper, 
it was to be held as his, Cooper’s, moncy at all times. The 
facts stated in the answer of Cooper, show that the intestate 
had not subjected himself to the Criminal Law; that he had 
the amount for which he had sold the iron and castings, and 
the inference is clear, that he held it as Cooper’s money. 
The administrator cannot, under these circumstances, use 
Cooper’s money to pay the debts of Howe’s creditors. If 
property, in its original state and form, is covered with a 
trust in favor of . 2 principal, no change of that state and 
form, can divest it of such trust, or give the agent or trustee 
converting it, or those who represent him in right, (not being 
bona fide purchasers for valuable consideration, without no- 
tice,) any more valid claim in respect to it, than they respect- 
ively had before such charge.” (2 Sto. Hy. Ju. §1258.) 
The cash in hand in the possession of the intestate, arose 
from the sale of the iron and castings. It was the identical 
money, therefore, and cannot be retained as assets of the in- 


testate. 
Let the judgment of the Court below be reversed. 
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No. 104.—L. A. Duaas, plaintiff in error, vs. Sinas Law- 
RENCE, defendant. 


[1.] A sale of a chance in the Land Lottery, authorized by the Act of 1830, 
was valid. 


Ejectment, in Walker Superior Court. Tried before Judge 
Tripre, November Term, 1855. 


This was an action of ejectment, in which the plaintiff re- 
lied on the following title: William Whitcombe being entitled 
to certain draws or chances in the Land Lottery of 1830, on 
the 25th day April, 1852, said lottery being not yet drawn, 
sold and transferred his draws or chances to L. A. Dugas, by 
assignment under seal, and purporting to be for a valuable 
consideration. 

The same instrument contained a power of Attorney to John 
W. Wilde, to take out the grant and make titles to Dugas for 
such lots as Whitcombe might draw in said lottery. He did 
draw a lot; and in December, 1832, Wilde, under said power 
of Attorney, made a deed of said lot to Dugas. 

The question was on the validity of this deed. The Court 
held the deed and assignment void; and on this decision, er- 
ror is assigned. 


ALEXANDER, for plaintiff in error. 

Akin; Hut, for defendant. 

By the Court.—Bennine, J. delivering the opinion. 

[1.] Was the sale of the chance valid? 

Chancellor Kent lays it down, “That all contingent and 
executory interests are assignable in Equity, and will be en- 


forced, if made for a valuable consideration; and it is set- 
tled that all contingent estates of inheritance, as well as 
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springing and executory uses, and possibilities coupled with 
an interest, where the person to take is certain, are transmis- 
sible by descent, and are devisable and assignable. If the 
person be not ascertained, they are not then possibilities cou- 
pled with an interest, and they cannot be either devised or 
descend, at the Common Law. Contingent and executory, 
as well as vested interests, pass to the real and personal rep- 
resentatives, according to the nature of the interest, and en- 
title the representatives to them when the contingency hap- 
pens.” (4 Kent. 269. (261 old Hd.) 

This we take to be well supported by the authorities cited 
for it; and therefore, we regard it as a true statement of the 
law, so far as the present case is concerned. 

Thus regarding it, we are constrained to consider the 
sale of the chance to have been valid. 

This result would also, perhaps, be arrived at by treating 
the question as one governed entirely by our own Statutes. 

The first Lottery Act, that of 1803, prohibited the sale of 
“tickets” in the lottery. There would have been no need of 
this prohibition, if the old law had already prohibited such 
sale. 

The Lottery Act of 1806 contained no such prohibition, 
nor did that of 1818, whilst that of 1825 did. (Clay’s Dig. 
250; Lam. Dig. 416; Daw. Com. 255.) But in 1826 this 
prohibition was repealed. (Daw. 260.) Why was this re- 
peal but to give persons a right to sell their chances? In 
the opinion of the Legislature, therefore, all that was needed’ 
to give them this right, was a repeal of the prohibitory law. 
The Legislature did not think an enabling law necessary, for 
it passed none. 

And an opinion of the Legislature as to what the law was, 
so long entertained, so repeatedly manifested, and no doubt 
so extensively acted on by the people, is entitled to the 
greatest respect. 

Anditis to be remembered, that the Constitution of 1798 con- 
tains the following declaration: “‘ And this Convention doth 
further declare and assert, that all the territory without the 
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present temporary line and within the limits aforesaid, is 
now, of right, the property of the free citizens of this State, 
and held by them in sovereignty inalienable, but by their 
consent.” 

Did not every free citizen of this State have some vested 
right in the public lands, before their partition by lottery or 
sale? 

We think that the Court below erred in holding that the 
assignment and deed were void. 





No. 105.—James Morris et al. plaintiffs in error, vs. WIL- 
LIAM J. UNDERWOOD et al. defendants. 


[1.] The title to an office will not be tried in a proceeding of guo warranto, 
when, at the time of trial, the term of office is expired, and no judgment 
of ouster can be pronounced. 


Quo warranto, in Whitfield es Court. Decided by 
Judge TrippE, October Term, 1855 


This was an information in the nature of a quo warranto, 
filed by William J. Underwood and others, against James 
Morris and others, to show why and by what authority they 
exercised the office of directors of the “ Planters’ & Mechan- 
ics’ Bank of Dalton,” and used the franchise of banking. 

The affidavits of the relators set out sundry irregularities 
in the organization of said bank, and the election of defend- 
ants as directors. 

It appeared that the term for which said directors were 
elected, expired in August, 1855, and a new election was 
then held; and this rule nis? came on to be heard and a rule 
absolute was granted October Term, 1855, requiring the de- 
fendants to answer the information. 
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To this order, granting the rule absolute, the defendants. 
excepted. 


Brown; Moors, for plaintiffs in error. 
WALEER, for defendants. 
By the Court.—Lumpk1y, J. delivering the opinion. 


[1.] A rule nis? was granted by the Judge of the Superior- 
Court of Whitfield County, at the instance of William J. Un- 
derwood, Brodwell E. Wells and Richard H. Sapp, requiring. 
James Morris, Robert Y. Cook, John Anderson, Richard C: 
Cook and William L. High, to show cause why an informa- 
tion, in the nature of a quo warranto, should not be filed. 
against them, calling upon them to show by what authority 
they were exercising, as the directors of the Planters’ & Me- 
chanics’ Bank of Dalton, the franchise of banking. Upon 
the hearing in October last, the rule was made absolute; and. 
the bill of exceptions is filed to this decision. 

The Legislature of 1853-’4, incorporated the Planters’ & 
Mechanics’ Bank of Dalton. (See Pamphlet Acts, -p. 188.) 
The corporators were William J. Underwood, Owen H. Ke- 
nan, William L. Iligh, Euclid Waterhouse and James Mor- 
ris, and such other persons as they might procure, to take 
stock under the charter. The capital of the bank was $150.- 
000, with the privilege of increasing it to $250.000. The 
stock was divided into shares of $100 each, and appropriated 
among the aforesaid stockholders, and such other persons as 
they might associate with them. The affairs of the corpora- 
tion were to be managed by five directors, to be elected by 
the stockholders as soon as specie to the amount of $10.000 
was paid in. The directors first elected, were to serve until 
the first Monday in April, 1855, and were to be elected, an- 
nually, on the same day thereafter. They were to be elected 
by a majority of the votes given in; and if the stockholders 
failed to elect on the day designated, they might do so at any’ 
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other day, to be regulated by the rules and by-laws of the 
corporation. The failure to pay assessments, incurred a for- 
feiture of the stock; and if the bank was not organized and 
put into operation in two years after the passage of the Act, 
the corporate privileges were forfeited. 

Books of subscription to the capital stock were opened, and 
the citizens of Whitfield and Murray Counties were invited 
to subscribe. The small book in which the names of the sub- 
scribers were entered, contained a caption to the effect, that 
the subscribers obligated themselves to pay such instalments 
as the directors might assess ; and further, that the directors 
were authorized to transcribe or transfer to any other book, 
the names and number of shares subscribed for by each indi- 
vidual. 

The whole amount of stock subscribed for, was 1546 
shares, or $154,600. Of that amount Morris, High and 
William K. Moore subscribed for 1230 shares, or $123.000; 
and they procured the transfer or control of 231 shares more, 
making the whole amount owned and controlled by them 
1451 shares; and leaving 95 owned by others. Of this, 
Sapp, one of the relators, owned 50 shares; Wells, another, 
20 shares; and Underwood, ten shares. 

Sometime thereafter, to-wit: on the 29th of July, 1854, 
Morris, High and Moore relinquished 1410 of their shares to 
Samuel F. Dickinson, and entered his own name in lieu of 
theirs, upon the new book for that number of shares; and 
the names of all the original stockholders, together with the 
number of shares owned by each, respectively, were trans- 
ferred to the new book, in which the name of Dickinson was 
entered, except that of Wells; that after the subscription 
had closed, Morris, High and Moore subscribed for the re- 
maining shares. The reason why Wells’ name was omitted 
was, that High, his partner and intimate friend, (Wells being 
absent from home at the time,) took upon himself the respon- 
sibility of withdrawing Wells’ subscription. When Wells re- 
turned, he expressed himself dissatisfied with the arrange- 
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ment; and the offer was made to re-transfer to him the num- 
ber of shares which he owned. 

The $10.000 required in specie was paid in gold, Morris 
making the ro rata advance, to-wit: $600 on the shares not 
represented. An election was held and the five respondents 
were chosen, no one voting but Dickinson, who cast 1410: 
votes of the 1425 represented at the meeting. No notice: 
was given to the relators. White, Wells and Sapp were ab- 
sent at the time. Underwood was in town during the day: 
and agreed, in the morning, to sell his shares, receiving his. 
share of the bonus or premium on the stock, but retracted 
his offer, remarking, that it would take $100 to buy his 
stock. 

On the evening of the day on which the election was held, 
Morris informed Underwood of what had transpired; and 
that he had advanced for him, on his stock, $66 662; and - 
he expressed no dissent or dissatisfaction, but promised to 
refund the money the next day. He afterwards assigned, 
as a reason why he did not comply with his promise, that he 
was threshing wheat. None of the relators ever paid back 
to Morris the per centage which he advanced for them; nor 
did any other act, except that of originally subscribing for 
the stock. 

The $10.000 paid in gold to the commissioners, was turned 
over to the directors. And on the 14th of September, 1854, 
$40.000 more was paid in by Dickinson on the 1410 shares 
owned by him. 

Relators have been offered back their stock, or to be re- 
leased from all liability, and to be paid the premium on their 
shares received from Dickinson. 

When the first bills were issued, the word “of’’ Dalton was 
left out of the name of the bank, by mistake of the engraver. 
It has since been corrected. In September, 1854, the direc- 
tors called upon the stockholders to pay in, in December 
thereafter, 263 per cent. on their stock, which was duly pub- 
lished. Underwood, Sapp, Welborne and Ford failing to 
respond, their stock was declared to be forfeited. 
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The term of service of the old directors having expired in 
April, 1855, Morris, High, Anderson, Kibbie and 
were elected for the next twelve months. Sixty votes were 
cast by Kibbie, residing out of the State, and 1440 votes by 
persons living in Georgia. 

Should the rule, under this state of facts, have been made 
absolute ? 

In England, notwithstanding the term of office has expired 
for which the incumbert has been elected, who is sought to 
be removed, still, the Courts of that country will grant leave 
to file the information for the purpose of inflicting a fine for 
the usurpation; and that, too, perhaps, where no judgment 
of ouster can be awarded. It will be found, however, that 
even there, this is only doné in those cases where the office 
illegally held, is one of a public nature, such as mayor, &e. 
But the American Courts, from the peculiarity of their con- 
stitutions, laws and forms of government, or for some other 
cause, have, with great unanimity, repudiated this doctrine 
of itaposing a penalty. It has never been enforced in this 
State, even where the proceeding was directly at the instance 
of the State. Much less would it be ina case like this, where 
the effort making is not to forfeit the charter of the bank, but 
to redress the wrongs of the relators within the corporation. 
In such a case, it is strictly a civil proceeding. 

In this case, the term for which these directors were elect- 
ed, had expired by efflux of time, six months before the rule 
was made absolute. There could, therefore, be no judgment 
of amotion rendered. And if no fine could be inflicted, why 
order the information to be filed? Why trouble the country 
with a trial which could result in nothing beneficial to the ap- 
plicants, or prejudicial to their opponents? In New York 
.and Massachusetts, the information has been refused when 
the time must expire, before the inquiry would have any ef- 
fect, leaving the parties to their common remedies. (Angel 
§ Ames on Corporations, 436-7.) Much less, then, will 
the suit be entertained, where the term of office has already 
expired. 
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There are many matters in this record which might be in- 
yoked to justify this conclusion. The relators claim but a 
gmall portion of this stock—80 out of 1500 shares. What- 
ever irregularity, therefore, may have crept into the election 
from want of notice or otherwise, their vote could not, by any 
possibility, have changed the result. 

Again. They have acted capriciously in relation to their 
stock, refusing either to relinquish or pay any instalment 
upon it. And what difference is it to them or any one else, 
whether the subscription remains on the little pocket book in 
which it was originally entered, or has been transferred to 
another, as they, themselves, stipulated and agreed might be 
done? We cannot but consider this, and many of the other 
irregularities complained of, as entirely frivolous; especially 
the omission by the engraver, in the first issue of bills, of the 
word ‘“of”’ in the title or style of the bank. 

Besides all this, it is not pretended that the directors 
elected were not capable and honest, or that the public is 
likely to be injured by their misconduct. 

When we see, then, that the success of this application 
would tend to the dissolution of this charter, indeed, mus¢ 
inevitably produce this result—beeause, if the first organiza- 
tion is declared void, the two years will have passed, limited 
by the law, within which the bank was to go into operation— 
we repeat, that in view of all these circumstances, and the 
further fact, that no attempt is made by the State, through 
its constituted organs, to revoke the franchise which it has 
granted, we cannot doubt but that it was error to allow the 
quo warranto information to be filed. 
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No. 106.—Joun B. Winicoxon, administrator, plaintiff in 
error, 2s. HARRISON Eason, defendant. 


[1.] Mere inadequacy of price is not, per se, sufticient to set aside a contract, 
if not so gross as to prove fraud or imposition. 

{2.] Where the inadequacy is so great as to give to the transaction the 
character of unreasonableness and hardship, the Court and Jury will stay 
the exercise of their discretionary power, in enforcing a specific perform- 

ance. 

{2.] Where relief is refused, the Courts sometimes leave the party to seek 
his compensation in damages at Law, on account of the money paid ; but 
wherever a rescision of the agreement is decreed, the better practice is, to 

require the purchase money to be refunded. 

In Equity, in Coweta Superior Court. Decided by Judge 

: Q a ( ) ds 

Bui, September Term, 1855. 


This was a bill filed by Harrison Eason, against John B. 
Wailleoxon, administrator of Moses Kelly, deceased, Thomas 
M. Kelly, John C. Wright and Bailus Dyer, setting forth the 
following case: That in 1849, the said Moses Kelly, then in 
life, being old and infirm, and being deserted by his family, 
moved by consideration of love and affection towards com- 
plainant and his wife, who was the neice of said Moses, as 
well as in consideration of a bond given by complainant to 
take care of and maintain him as long as he lived, (and which 
obligation complainant alleged that he faithfully performed,) 
he, the said Moses Kelly, executed to complainant a deed of 
gift of all his estate, both real and personal. 

Afterwards, Moses Kelly died intestate, leaving his prop- 
erty in complainant’s hands, and leaving a widow and four 
children, one of whom was the defendant, Thomas M. Kelly, 
and two of whom being daughters, had intermarried with de- 
fendants, Wright and Dyer; that after the death of Moses 
Kelly, his family threatened complainant with law suits to 
set aside the said deed; and he, to avoid litigation, paid to 
the said Kelly, Wright and Dyer, two hundred dollars each, 
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and took from them, under seal, a full release and acquittance 
of all their respective shares in said estate. 

That afterwards, defendant, John B. Willcoxon, obtained 
letters of administration on the estate of Moses Kelly, and 
commenced an action against complainant for the property ; 
which action was compromised by complainant surrendering 
the property and taking from the said Willcoxon an obliga- 
tion to pay to him. as soon as the estate could be wound up, 
three-fifths thereof, being the shares of said Kelly, Wright 
and Dyer, upon condition that complainant would procure 
and furnish to him full receipts from the said parties of their 
distributive shares in the estate. Complainant alleged that 
he made this compromise in the belief that Kelly, Wright and 
Dyer would give him the desired receipts for the administra- 
tor without difficulty; but they refused to do so, and the ad- 
ministrator is about to turn over said distributive shares to 
them; wherefore, complainant filed his bill, praying that 
Willcoxon be enjoined from paying said shares to Kelly, 


Wright and Dyer, and that he be decreed tc pay them to 
complainant, and that Kelly, Wright and Dyer, be decreed to 
give their receipts therefor to the administrator. 

To this bill defendants demurred generally, for want of 
Equity. 

The demurrer was over-ruled, and this decision is alleged 
as error. 


Sims, for plaintiff in error. 
Bucuanan & McKIn:ey, for defendant. 
By the Court.—Lumpx1n, J. delivering the opinion. 


[1.] We think this bill should be retained till the hearing, 
or at least, until the answers of the defendants come in. 
Willcoxon is but a stake holder, the real parties being Eason 
and the distributees of Moses Kelly. If the purchase made 
of the three distributees is founded upon a consideration so 
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grossly inadequate as that, in connéction with other circum- 
stances attending the transaction, it cannot be enforced, let 
a Court and Jury decree its rescision. But before this is 
done, the money paid by Eason should be refunded. 

[2.] The main question involved, is one which addresses 
itself peculiarly to the consideration of a Special Jury. It 
is for them, rather than for the Court, to say whether the in- 
adequacy of the price paid by Eason for these distributive 
shares, is so great as to give to the contract the character of 
unreasonableness and hardship; so much so, as to induce 
them to stay the exercise of their discretionary power in en- 
forcing its performance. 

[3.] We are aware, that under such circumstances, the 
party is sometimes left to seek his compensation in damages 
at Law. We think it, however, better every way, that the 
whole matter should be settled by one decree. It saves ex- 
pense and delay, and more complete justice is likely to be 
done. 





No. 107.—Sotomon F, WILLIAMS, administrator, plaintiff in 
error, vs. Davip A. Purpot and another, defendants. 


[1.] If the answer swefrs off the equity of the bill, a verdict for the defend- 
ant ought to stand, unless the answer is contradicted by more evidence 
than that of a single witness. 


In Equity, in Heard Superior Court. Tried before Judge 
Bui, May Term, 1855. 


This bill was filed by Williams as administrator of Oliver 
M. Porter, against David Philpot, and set forth that said in- 
testate, when in life, became security for one Green B. Mc! 
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Donald on fourteen promissory notes of thirty dollars each,. 
to the said Philpot. 
The bill charged, that the money was loaned to McDonald’ 
at usurious interest; and also, that after the giving the notes, 
Philpot took a deed from McDonald for certain lots of land; and 
in consideration thereof, agreed to wait with said notes until he 
could sell said land, and apply the proceeds to the payment 
thereof. The bill charged that Philpot had now sued the 
complainant in the Justice’s Court, and that he had no means 
of proving portions of his defence, except by a resort to the 
conscience of defendant. The bill prayed injunction, disco- 
very and relief. 
The answer of defendant denied the usury, and denied any 
contract with McDonald to give him time on said notes. 
There was also a charge in the bill, that complainant had 
given notice to Philpot to sue on said notes, which he had 
failed to do within the time prescribed by the Statute. The 


answer deniedZany such notice. 

On the trial, complainant proved the giving the deed from 
McDonald to Philpot, and an agreement between them that 
Philpot would sell the same and apply the proceeds to said 
notes. 


GRreEN B. McDonatp,testified: That the agreement was, 
that PhilpotJwould sell the land and apply the proceeds to 
‘the notes; and also, that he would indulge McDonald on said 
notes, until he%could make the sale. 

The Court charged the Jury, that if they believed from 
the evidence, that any change had been made in the original 
contract, by which time had been given or additional security 
taken, theyfmust find for complainant. 

The Jury found for defendant; whereupon, eomplainant 
moved for a new trial, on the ground that the Jury found 
contrary to the charge of the Court, and contrary to equity 
an‘ to the evidence in the cause. 

The motion for a new trial was over-ruled by the Court; 
and on this decision error is assigned. 





ATLANTA, FEBRUARY TERM, 1856. 


Tompkins vs. Williams. 








G. J. Wricut, for plaintiff in error. 


Mary, for defendants. 


By the Court.—BEnninN@G, J. delivering the opinion. 


1,] Was the Court below right in refusing a new trial ? 

The answer positively denies the equity of the bill; and: 
an answer is good until met by the evidence of two witnesses, 
or of one aided by circumstances. 

In this case the answer was met by the evidenee of Mc- 
Donald only—by the evidence of but a single witness. 

We cannot say, therefore, that we think the Court was 
wrong in refusing a new trial. 





No. 108.—NicnoLas Tompkins, plaintiff in error, vs. SoL- 
oMON F. WILLIAMS, defendant. 


[1.] A discrepancy between the name of the witness in the interrogatories. 
and to the depositions, will not exclude the testimony, it being conceded 
that the opposite party knew what person was intended to be examined, 
and directed his cross-questions accordingly. 

[2.] Where a witness is questioned in the direct interrogatory, as to a con- 
versation which he had with one of the parties; and upon the cross-exam- 
ination, is requested to state who was present when the conversation trans- 
pired, and he testifies, in answer to the direct interrogatory, to two conver- 
sations instead of one; and upon his cross-examination, only states who 
was present at one of the conversations, the testimony will be excluded. 

[3.] To make testimony relevant, enough should be proven to show its ap- 
plicability to the matterin issue; otherwise, it will be rejected. 

[4.] There is no limit but the discretion of the Court, as to the introduction 
of testimony by way of reply, rebuttal, surrebuttal, rejoinder, surrejoinder, 
&e. 
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[5.] A vendor who gives to the rendee his bond for titles to land, taking his 
notes in payment of the purchase money, and afterwards transfers the 
notes without recourse over against him, cannot maintain an action of 
ejectment agaiast the vendee, on his own account, to recover the land. 


[6.] Whether his name may not be used by the transferee of the notes to en- 
force payment, or he be compelled, in Equity, to execute a conveyance to 
the holder of the notes for the same purpose—Quere ? 


Ejectment, in Heard Superior Court. Tried before Judge 
But, November Term, 1855. 


Before this cause was submitted to the Jury, the plaintiff 
moved the Court to reject the depositions of Jesse J. Caven- 
der, on the ground that the commission issued for John Cavy- 
ender, and the commissioners had inserted Jesse J. in lieu of 
John. It was not denied, however, that the person was the 
same, and known to be so when the interrogatories were 
crossed; and that the interrogatories had been in office 
twelve months, and no objection before filed. The Court re- 
jected the testimony, and defendant excepted. 

It appeared, on the trial, that the plaintiff, Solomon F. 
Williams, originally had the title to the land in dispute; that 
on the 8th day of December, 1849, he sold the land to one 
William P. Dobson, and received Dobson’s notes for the pur- 
chase money, and executed a bond to make titles to Dobson, 
“or his assigns,’ on the payment of the purchase money. 
Dobson subsequently sold the land to Nicholas Tompkins, 
and ‘Tompkins paid Dobson for the land and took Dobson’s 
bond for titles, and alco an assignment of Williams’ bond to 
Dobson. Wiiliams transferred the notes of Dobson without 
indorsement, and afterwards brought this action of ejectment 
against Tompkins for the land. On the trial, the Counsel 
Pied the defendant in the Court below, asked the Court to in- 
struct the Jury—“ That if they should find that Williams had 
transferred the notes given him by Dobson for the land, with- 
out recourse on Williams 1s, that this was a payment as to Wil- 


liams, and he could not maintain ejectment for the land.” 
The Court refused this request, and this is the main ground 
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of error relied on for 1eview. In the progress of the trial, 
the plaintiff tendered in evidence fourteen Justice’s Court fi. 
fas. against William P. Dobson, in favor of Solomon F. Wil- 
liams, as administrator of Oliver M. Porter, and the defend- 
ant objected to their admission as irrelovant, as there was no 
evidence that the notes on which the judgments were obtained 
were the ones given for the purchase money; and that they 
could have no relevancy to the issue between the parties be- 
fore the Court. The Court over-ruled the objection and ad- 
mitted the evidence, and this, also, is excepted to. 












B. H. Hitt; Simms, for plaintiff in error. 







G. J. Wriaut, for defendant. 






By the Court.—LumpPxin, J. delivering the opinion. 





[1.] Was the Court right in rejecting the testimony of 
Jesse J. Cavender ? 

We think not. It being conceded that the plainti knew 
the person intended to be examined, and that he had direct- 
ed his cross-examination accordingly, he could not possibly 
have been injured by the misnomer. Besides, the case being 
on the appeal, and the intorrogatories having been filed in 
the Clerk’s office for more than twelve months, the objection 
should have been made in writing, before the case was sub- 
mitted to the Jury. Ii was apparont on the face of the pa- 
pers. 

[2.] We hold that the icstimony of Jeseph B. Merrell was 
properly excluded. ‘The direct interrogatories, it is true, re- 
ferred only to a single conversation with Williams. It did 
not, however, identify the conversation as to time or place. 
But the witness, in his answer, reiates two conversations 
which he held with Wiliiams—one at Porter’s house in 1850, 
the day before Porter died; and the other in 1851, when an 
inventory was taken on his estate. 

Now having voluntarily, but in obedience to the obligation 
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imposed by his oath, to tell the whole truth, mentioned what 
transpired on both of these occasions, the witness should have 
considered the cross-question as to who were present, &c. as 
applicable to both, and have answered accordingly. 

[3.] The object in introducing the fourteen fi. fas. in favor 
of tie estate of Porter against Dobson, was to show that the 
whole purchase money for the land had not been paid by 
Dobson; but to make this proof relevant, the plaintiff should 
have gone further, and identified this debt as a part of the 
purchase money. It does not appear but that these execu- 
tions may have been founded upon some other and totally dis- 
tinct consideration. ‘The testimony should have been reject- 
ed. 

[4.] Was the Court wrong in allowing John Smith to be 
sworn, to disprove the solvency of Dobson? We think not. 
The proof was to rebut the new evidence submitted by the de- 
fendant, as to the solvency of Dobson since plaintiff had 
closed. 

[5.] But the main question in this case is, was Williams 
entitled to maintain this action on his own account ? 

He had transferred the notes given by Dobson to him, in 
payment for the land, to Porter, without recourse or liability 
over against him. What interest had he in the land? He 
only held the legal title to secure the notes; and he had 
parted with the notes for value, and upon terms which exon- 
erated him from all responsibility. To our minds, it is clear 
that he could not sue for himself. 

[6.] We will not say that his name might not be used by 
the holder of the notes for the purchase money, to enable the 
transferee to enforce payment; nor will we say but that the 
holder could, by a proceeding in Equity, compel Williams to 
convey him the title for the same purpose. We simply, how- 
ever, mean to deny that Williams is entitled to eject Tomp- 
kins for his own benefit. And who has asked him to inter- 
pose for any body else? Perhaps the holder may not desire 
it. And could Tompkins, by filing a bill against Williams, 
and tendering the balance of the purchase money to him, get a 
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title? Surely not. For no one but the holder of the notes 
is entitled to receive the money. 

We have not alluded to the fact, that Williams happens to 
be the administrator of Porter, as no reliance was put upon 
that circumstance in the argument. The case has been man- 
aged, throughout, and was discussed before, solely upon the 
assumption, that Williams was entitled to bring this ejectment 
in his own name and on his own account, he being the owner 
of the legal title, and the purchase money not having been 
fully paid to his assignee, Porter. 

Suppose Williams were permitted to recover the land— 
what then? It could not be treated nor administered as the 
property of Porter’s estate. It is manifestly improper and 
absurd to allow a vendor, who has parted with the land by 
giving a bond for titles, and parted with the notes given for 
the purchase money, without recourse, to intermeddle further 
with the land. 





No. 109.—Jamus A. Sampue, plaintiff in error, vs. Cary & 
STANFORD, defendants in error. 


[1.] If the surety on appeal becomes insolvent pending the appeal, the ap- 
pellant has the right to save the appeal, by filing an affidavit, that he was 
advised and believed that he had good cause of appeal; and that owing 
to his poverty he was unable to give any better security than that which 


he did give. 


Assumpsit, in Heard Superior Court. Tried before Judge 
But, November Term, 1550. 


This wasan action of assumpsit on an open account, brought 
by Cary & Stanford against James A. Sample as surviving 
-co-partner, &c. At the April Term, 1852, the defendant 
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confessed a judgment for $222 20, reserving the right of 
appeal. And at the same term he entered an appeal, giving 
Noah M. Harris as his security on the appeal bond. 

At the November Term, 1855, of said Court, the cause 
came on to be tried on the appeal, when Counsel for plain- 
tiffs moved to dismiss the appeal, on the ground, that pending 
the appeal, the security had become insolvent. This fact 
was admitted by the defendant, who then and there, being 
unable to give other security, moved the Court to be allowed 
to continue the appeal, by filing his affidavit in terms of the 
law, ‘that he was advised and believed that he had a good 
cause of appeal; and that owing to his poverty, he was una- 
ble to give other good security as required by law;” which 
motion the Court over-ruled, and dismissed the appeal; and* 
Counsel for defendant excepted. 


Masry, for plaintiff in error. 
Hit, for defendants. 
By the Court.—BEnn1n@, J. delivering the opinion. 


[1.] The question is, was it the right of the appellant to 
save his appeal by filing such an affidavit as that which he 
proposed to file. 

We think it was. We have so decided in two cases— 
Burkhalter vs. Bullock, (18 Ga. 371,) and another since, 
the name of which I forget. 

We, therefore, reverse the decision of the Court below. 
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No. 110.—P. H. Wurraker, plaintiff in error, vs. NicHoLas 
ToMPKINS, administrator, defendant. 











[1.] A stipulates with B in writing, that if he will become his security on 
his note for the purchase money of a lot of land, and pay one half of it, he 
shall be entitled to a moiety of the land. B signs the note as security, pays 
more than one half of the price, and has the credit entered to him as se- 
curity: Held, that the form of the endorsement does not and cannot déprive 
him ofthe benefit of his agreement; and that the verdict of the Jury, ta 
the contrary, is not only against law, but without evidence to support it. 











Claim, in Heard Superior Court. Tried before Judge 


Butt, November Term, 1855. 












Nicholas Tompkins, as administrator of Giles S. Tompkins, 
being about to sell a certain lot of land as the property of 
his intestate, Pleasant H. Whitaker, interposed a claim to one 
undivided half of said lot, which he alleged to be his. The 
land appeared to have been sold by one Banks, as adminis- 
trator of George M. Smith, and was bid off by Giles S. Tomp- 
kins, and the deed made to him. 

The land was bid off at sixty-seven dollars, and Tompkins 
gave a note with Whitaker as security, for $47,945, in part 
of the purchase money. ‘The claimant showed an agreement 
in writing, signed by Giles S. Tompkins, to the effect, that 
Whitaker was to have one half the lot on paying one half the 
purchase money. 

This agreement was dated on the same day that the land 
was sold. Several witnesses testified to having been present 
when said agreement was made; and that in consequence of 
it, Whitaker consented to stand security for Tompkins on 
the note. 

Claimant proved by Joseph C. Meeks, that he had called 
on Giles 8. Tompkins to purchase said lot, and that Tomp- 
kins told him that one half the lot was Whitaker’s, and re- 
ferred him to Whitaker for the purchase of it. 

The claimant also produced the said note, on the back of 
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which was a receipt of the amount due on it from P. H. 
Whitaker, signed by one Oliver as Attorney, in fact, for 
Banks. Oliver was introduced, and testified that Whitaker 
paid him the money. The administrator introduced no eyvi-. 
dence in rebuttal. 

The Court charged the Jury, that if they believed that 
Whitaker paid the money simply because of his liability as. 
security for Tompkins, they should find for the administra- 
tor; but if he paid it on the faith of, and in fulfilment of the- 
contract, then they ought to find in favor of Whitaker. 

The Jury found the land the property of Giles S. Tomp- 
kins. 

Whereupon, the claimant moved for a new trial, on the 
ground that the Jury found contrary to the evidence; and 
on the ground of error in the Court in the charge above sta- 
ted; and on the further ground, that since the trial of the 
cause, he had discovered witnesses who would testify that 


Giles S. Tompkins, in his lifetime, and within a short time 
before his death, had"said to sundry persons, that half the 
land in dispute belonged io claimant, and that claimant had 
advanced his part of the purchase money for the same. 

The Court refused to grant a new trial ;"and on this de- 
cision error is assigned. 


Simms, for plaintiff in error. 
FEATHERSTONE, for defendant. 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] Giles S. Tompkins contracted with P. H. Whitaker, 
that if he would pay one half of the purchase money for the 
Jand, and become his security, that he should be entitled to 
one half of the lot. Whitaker became security and paid 
more than one half of the price at which the property was 
bid off, and had the credit entered on the back of the note as 
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paid by him as security, which he purported to be upon the’ 
face of the paper. 

Shall this deprive him of the benefit of his written agree- 
ment with Tompkins, about which there is no controversy? 
Was it not right to have the payment thus endorsed? It was 
in strict conformity with the understanding between the de- 
ceased and himself and the facts of the case; and moreover, 
Was necessary to entitle him to the rights of a security quoad 
the excess of payment over his half. 

This contract was reduced to writing—was never repudia- 
ted by Mr. Tompkins in his lifetime, and one which Mr. 
Whitaker could not avoid since his death, if he would. Sup- 
pose he had undertaken to collect the money thus paid from 
the estate of Tompkins; would he not have been estopped by 
the testimony in this record, and a tender, by the administra- 
tor, of a conveyance, to one half the land? Of course the 
agreement is reciprocal; and if Whitaker would be bound by 
it, the estate of Tompkins must be. 

The alternative charge, therefore, was wrong; and the 
verdict of the Jury was not only contrary to the strong and 
decided weight of the evidence, but wholly without any proof 
to support it. 


/ 





No. 111.—Winey C. Denson, cé al. plaintiffs in error, vs. 
Joun F. Parton, defendant. 


[1.] A bequest to K to be held in trust for the use of Nancy C P during her 
natural life, does not create a separate estate in Nancy C P. 


In Equity, in Floyd Superior Court. Decided by Judge 
Tripre, February Term, 1856. 


VOL xIx-73 
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This was a bill filed by Denson and several others, alleging 
that John C. Patton was trustee for Mrs. Nancy Patton, a 
married woman, and as trustee held certain property which 
had been bequeathed by the mother of Mrs. Patton to trus- 
tees for her use during life, and at her death to her daughter, 
Margaret Jane Patton; that complainants, upon the faith 
of the trust property (John C. Patton being insolvent) had 
furnished goods for the use and benefit of Mrs. Patton and 
of the negroes held in trust; that’ these debts were unpaid, 
and the trustee alleged that he had no power to sell any of 
the trust property, and could noi otherwise pay them. 

Complainants prayed that enough of the trust estate be 
sold to satisfy their demands. 

On demurrer, the Court dismissed the bill, and this decision 
is alleged as error. 


UNDERWOOD; SHROPSHIRE, for plaintiffs in error. 


ALEXANDER, for defendant. 


By the Court.—BeEnnin@, J. delivering the opinion.. 


{1.] The plaintiffs insisted that John F. Patton, as succes- 
sor to one A. Kennedy, held the slave, Cyrus, in trust for the 
separate use of Nancy C. Patton, his wife. This they insist- 
ed was the effect of a clause in the will of Jane Patton. That 
clause is in the following words: “ And after the payment of 
just debts, I will and bequeath that the balance of my pro- 
perty be appraised and equally divided between my children 
hereinafter named, John Franklin Patton, William Washing- 
ton Patton, Rebecca Amanda Patton, Edmund Lewis Patton, 
Sarah C. Patton. After one half a child’s part is given my 
grand daughter, Margaret Jane Patton, and the other half of 
a child's part to A. Kennedy, his executors or administrators, 
to be held in trust for the use of Nancy C. Patton, during her 
natural life,”’ &c. 
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Now it is clear that theye is nothing in this clause which 
creates in Nancy C. Patton a separate estate in her share. 
(Hill on Trustees, 420.) 

If not, then the whole interest in her share vested in John 
F. Patton, her husband. 

If so, a bill against him as trustee, is not the way by which 
to reach that share. That share is not trust property, but is 
John F. Patton’s own property, and is directly subject to his 
debts ; and it may be reached at law by a fi. fa. against him. 

We think, therefore, that the Court was right in holding 
that there was no equity in the bill. 
















No. 112.—Dantet R. Mitcuett, plaintiff in error, vs. Dan- 
IEL S. Printup, defendant. 






[1.] Where the verdict and judgment in érover is in the alternative, the de- 
fendant must elect either to deliver the property within the time prescribed, 
or pay the damages in money ; and he will not be allowed to deliver in part 
and pay in part. 

{2.] A discrepancy between the verdict and judgment, which does not preju- 

dice or affect in any way the rights of the defendant, is wholly immaterial ; 

and an affidavit of illegality will not lie on that account. . 








Illegality, in Floyd Superior Court. Decided by Judge 
TriprE, December Term, 1855. 






D. 8. Printup sued D. R. Mitchell in an action of trover 
for seven notes of $12 50 each, and one note of $25 made by 
one Morris. The Jury found the following verdict: 









“‘ We, the Jury, find for the plaintiff One Hundred and Fif- 
ty-six ;!,°, Dollars, which may be discharged by returning 
‘the notes in twenty days. 







ROBERT WOOD, Foreman.” 
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The judgment entered on this verdict described the notes 
as being “‘ for rent,’ and had these words, “all to be delivered 
in twenty days.” The defendant, within twenty days, deliy- 
ered to the Clerk all the notes, except the twenty-five dollar 
note, for which he paid the amount due, principal and interest. 

Execution having issued for $156 15, defendant filed his 
affidavit of illegality, on the ground that the judgment varied 
from the verdict and from the declaration, by the insertion 
of the words above mentioned, and on the ground that he had 
complied with the verdict, by delivering seven of the notes 
and paying the amount due on the other. 

The Court dismissed the illegality, and on this decision er- 
ror is assigned. 


ALEXANDER, for plaintiff in error. 


Unprrwoon, for“Icfendant. 
By the Court.—Lumpxiy, J. delivering the opinion. 


[1.] It is unquestionably a relaxation of the law and a pri- 
vilege to defendants, to permit them to deliver up the property 
in discharge of the damages recovered against them in actions 
of trover. But the verdict being in the alternative, they must 
elect to do one or the other. They will not be allowed to de- 
liver in part and pay ia part. Such an indulgence, were it 
sanctioned, might and would be frequently and grossly 
abused. ILence, we affirm the judgment of the Circuit Court 
in dismissing this illegality. 

[2.] The discrepancy between the declaration, verdict and 
judgment is wholly immaterial. Myr. Mitchell docs not deny 
but that the $25 note was for rent. But whether he did or 
did not, that matter could only have become important, had 
Mr. Mitchell tendered a note of $25 in discharge of the judg- 
ment, which was refused by Mr. Printup, because it did not 
purport to be forrent. It is not pretended that the defend- 
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ant offered any note, whatever, answering to this description. 
On the contrary, this is the identical note which he proposed 
to pay in money. , 





No. 118.—E.izasetn Formpy, guardian, &c. plaintiff in 
error, vs. WILLIAM Woop, guardian, defendant. 


{1.] An appeal may be entered by a lunatic in a period of sanity. 


Motion, in Floyd Superior Court. Decided by Judge 
Tripre, December Term, 1855. 


This was a billin Equity, filed by Elizabeth Formby, as 
guardian of Jackson Formby, against John M. Hunt. 

At February Term, 1852, upon petition of the defendant, 
representing himself as a lunatic, William Wood was appoint- 
ed his guardian ad litem. 

At August Term, 1853, the Jury rendered a decree in 
favor of complainant, from which an appeal was entered by 
Hunt himself, by affidavit sworn to by himself. 

At December Term, 1855, 2 motion was made to dismiss 
said appeal, on the ground that a guardian ad litem, having 
been regularly appointed to defend for defendant as a luna- 
tic, no appeal could be entered except by said guardian. 

The motion to dismiss was over-ruled by the Court, and 


complainant excepted to that decision. 


0 


& Snrovsuire, for plaintiff in 


Unperwoop, for defendant. 
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By the Court.—BEnninG, J. delivering the opinion. 


[1.] If the appeal: affidavit made by Hunt, was made du- 
ing a lucid interval, the act was valid. 

“All acts done during a lucid interval, are to be consid- 
ered as those of a person perfectly capable of contracting, 
managing and disposing of his affairs at that period; and this 
rule applies to wills as well as contracts.” (Shelford Lu- 
natics, 289; Hall vs. Warren, 9 Ves. 610.) 

The office of the guardian ad litem, in the case of the luna- 
tic, as in that of the infant, expires with the cause of it. 

This being so, the question is, was the affidavit of Hunt 
made during a period of sanity ? 

And we think that the prima facie presumption to be made 
is, that it was. 

‘“‘The reason why feoffments of infants and persons non 
compos mentis are voidable only, proceeds from the solem- 
nity of livery of seizin which was anciently contracted coram 
paribus curtis, who signed their attestation to the same, 
which the law presumed they would not have done had the 
incapacity of the party been apparent.” (Shelford Lunatics, 
255.) 

Hunt’s affidavit was made before a Judge of the Inferior 
Court, and it was received by the Clerk of the Superior 
Court. Is it to be presumed that this Judge would have ad- 
ministered the oath, or that this Clerk would have received 
it, if the man making it were insane? We think not. 

Besides, some inference in favor of sanity may be drawn 
from the nature of the very act imputed as the act of an in- 
sane man—the affidavit. It requires, I think, a good deal of 
sense to go to the making of that affidavit. It does not ap- 
pear that Hunt had any Counsel in the Act. (Shelford Lu- 
natics, 290.) 

We affirm the judgment of the Court below. 
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No. 114.—C. T. Cunnineua, plaintiff in error, vs. Wa. 
Morris, defendant. 


[1.] A plaintiff in ejectment, in this State, is entitled to recover, together 
with the premises, all sums of money, by way of damages, both for mesne 

» profits for the use and occupation of the land, and for trespasses committed 
during the same period. A recovery, therefore, in such an action, is a bar 
to an action of trespass Q. C. F. : 


Trespass, in Floyd Superior Court. Tried before Judge 
TrippE, December Term, 1855. 


This was an action of trespass quar clausum fregit, brought 
by Cunningham against Morris. 

Plaintiff, in making out his title to the land, offered in evi- 
dence a deed by B. T. Bethune to himself, made in Walker 
County, and attested by W. H. Battey and by W. H. Mitch- 
ell, signing himself “ Notary Public, B.C.” The deed was 
recorded in Walker County. Defendant objected to its being 
read without proof of its execution, and introduced A. B. 
Ross, who testified that the signature of the witness, Mitchell, 
was the handwriting of Walter H. Mitchell, who was a citi- 
zen of Baldwin County. The Court rejected the deed. 
Plaintiff then offered in evidence an original writ in eject- 
ment, brought by him against defendant for the lot of land 
on which the trespass in this action is charged, with a count 
for mesne profits. 

On the writ was the following confession of judgment : 


“T confess judgment to the plaintiff for the premises in 
dispute, with costs of suit, and nothing for rents and mesne 
profits. J. W. H. UNDERWOOD, Def’ts Att’y. 

Aug. Term, 1853.” 


The plaintiff was then proceeding to prove the trespass al- 
leged, when the Court, on motion of defendant, ruled that his 
testimony should be confined to trespasses committed since 
the said confession of judgment; whereupon, plaintiff suf- 
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fered a nonsuit, reserving the right to except, and excepted 
to the said rulings of the Court. 


ALEXANDER, for plaintiff in error. 
UnpeERWo00D, for defendant. 
By the Court.—Lumrx1y, J. delivering the opinion. 


[1.] The defendant m ejectment having confessed judgment 
to the plaintiff for the premises in dispute and costs of suit, 
“but nothing for rents or mesne profits,” can the plaintiff, 
in an action guare clausum fregit, go behind this judgment 
and recover damages for the asportation of timber cut on 
the land? 

Notwithstanding the cases in 1 Harris ¢ Johnson, 408, 
and 2 Haywood, 381, seemingly to the contrary, we take it 
to be well settled, that as the action for mesne profits is an 
action of trespass vz et armis, the Jury are not confined in 
their verdict to the mere rent of the premises, although the 
action is said to be brought to recover the rents and profits of 
the estate, but may give such extra damages as they may 
think the particular circumstances of the case may demand. 
(Adams on Ejectment, 391.) 

And accordingly, in Morgan vs. Varick, (8 Wend. 587,) 
the Court held, that inasmuch as the severance of machinery 
from the mill did not divest the owner of his property, that 
what was before part of the freehold, by the severance, be- 
came personal property, and the owner might recover for the 
property thus severed in an action for trespass in mesne pro- 
fits. 

This was an action of trespass for mesne profits and de bonis 
asportatis, to which the Statute of Limitations was pleaded. 
And Chief Justice Savage, in delivering the opinion of the 
Court, says: “It seems, indeed, unjust that the defendant 
should obtain tortious possession of the plaintiff's real es- 
tate, remove the buildings or timber,” (the very injury com- 
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plained of in the case before us,) “ which constituted, perhaps, 
the principal value, and secure himself from responsibility, 
by delaying the action of ejectment for six years,” &. And 
he decides, in conformity with the elementary principle cited 
from Adams, that the action for mesne profits is an action of 
trespass in which the plaintiff can recover for any injury done 
within the Statutory limit, which, in the State of New York, 
is 81X years. 

The history of the action of ejectment casts light upon this 
question. Before the time of Henry VJ, plaintiffs in eject- 
ment did not recgyer the term; but until about that time the 
mesne profits were the measure of damages. Brush out of 
the mind, now, the fiction in which this action is veiled, and 
which makes it so terrific to the legal tyro, to-wit: the nom- 
inal plaintiff and nominal defendant, the casual ejector, the 
dramatis persone, or actores fabule, and, as we before said, 
by the old Jaw and the practice of the Courts, the plaintiff 
received nothing but damages, the measure whereof was the 
mesne profits ; no term was recovered; but when it became 
established that the term should be recovered, the ejectment 
was moulded into the form of a real action. The proceeding 
was in rem; and the thing, itself, the term, only was re- 
covered, and nominal damages, but not the mesne profits. 
And thereupon grew up and was established the present mode 
of recovering the mesne profits in an action of trespass, graft- 
ed upon the fiction inejectment. And the present action is put 
in the place of the ejectment at Common Law, which was in- 
deed a true and not a fictitious action, and in which the mesne 
profits only, and not the term, were recovered; for it was no 
other than a mere action of trespass. The plaintiff, in effect, 
says to the defendant, “‘you have turned me out of posses- 
sion and kept me out, ever since the demise laid in the decla- 
ration; therefore, I desire to be paid the damages, to the 
value of the mesne profits which I lost thereby; this is just 


and reasonable.” 
And Mr. Justice Gould, in Goodtitle vs. Tombs, (3 Wils. 
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121,) stated that he had known fowr times the value of the- 
mesne profits given by a Jury in this sort of action of tres-. 
pass ; and that if it were not sometimes so, complete justice - 
could not be done to the party injured. 

It may be that the very trespass complained of in this case, 
was necessary for using and cultivating the land and occupy- 
ing the houses, and was done for that purpose; and conse- 
quently, would be included in an action for mesne profits for 
the use and occupation of the land, according to the most 
narrow and restricted views of the suit. 

Being satisfied that the alleged trespass yas intended to be 
included in the confession, and that by the rules of law it 
might have been recovered in that action; and inasmuch as 
the policy of this State is opposed to a multiplicity of suits, 
when the whole grievance may be, and now by Statute must 
be, settled in one, we hold that the plaintiff is not entitled to 
the right which he is seeking to enforce. 


A similar ‘construction has been put, by the Courts of Eng- 
land, upon the Statute passed by the British Parliament du- 
ring the reign of George 1V, inhibiting, as our Act of 1834 
does, a separate suit for mesne profits. The plaintiff there 
recovers, together with the premises in dispute, all such sums 
of money, by way of damages, to which he is entitled on ac- 
count of the disseizin. 





No. 115.—Josrrn J. Printup, plaintiff in error, vs. DANIEL 
R. Mitcue 1, defendant. 


{1.] At one term ofa Court, a judgment was rendered against a party to 
which he did not except. At the next term, he moved that a different 
judgment should be entered, mune pro tune, in place of that judgment: 
Heid, that the motion was properly over-ruicd. 
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[2.] Continuances for “ Providential causes,” are not to be charged against 
either party. 


Motion, in Floyd Superior Court. Decided by Judge 
Tripre, December Term, 1855. 


In this case, on the same being called in its order, plaintiff 
moved to charge against the defendant on the docket, 2’ con- 
tinuance which had been granted at the preceding term, and 
which the plaintiff had then insisted should be charged to him, 
but which was not charged to him on the docket. The Court 
refused the motion. 

The plaintiff having announced himself ready, the defend- 
ant moved a continuance from Providential cause, on account 
of the absence of Warren Akin, Esq. one of his Counsel, 
from sickness. 

The plaintiff not resisting the continuance of the case in- 
sisted, that as Mr. Akin was not the leading Counsel for the 
defendant, and as he had other Counsel, that the continuance 
should be charged to the defendant. 

The Judge remarking that he knew the value of Mr. 
Akin’s services in the case, and that he knew, personally, of 
his sickness, refused so to charge it, saying that it was the 
practice of that Court not to charge continuances for Provi- 
dential cause. 

To all these rulings of the Court, plaintiff excepts. 


UnpeErwoop, for plaintiff in error. 


ALEXANDER, for defendant. 


By the Court.—Brnnine, J. delivering the opinion. 


In respect to the continuance first granted, it seems that 
the plaintiff, at the time when it was granted, insisted that 
it should be charged against the defendant, but that the 
Court charged it against neither party. This was a decision. 
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And if it was an erroneous one, and the plaintiff wished it 
corrected, he should have excepted to it and brought it be- 
fore this Court, within the regular time allowed by law. No 
excuse is offered for the failure to bring the case, thus, be- 
fore this Court. 

The motion made at the next term, to have the continuance 
charged nune pro tune against the defendant, and the ex- 
ception to the refusal of the Court to grant that motion, were 
but an attempt to bring the decision of the preceding term 
in review before this Court. That is what they amount to. 

[1.] Such a motion the Court was, of course, right in re- 
fusing. 

Ought the second continuance to have been charged to the 
defendant ? 

[2.] We think not. The ground of that continuance, was 
the absence of Mr. Akin, one of the Counsel for the defend- 
ant, and Mr. Akin’s absence was occasioned by illness; that 
is, the ground was “ Providential.’”’ And the Act of 1854 
declares, that continuances for Providential cause, shall not 
be charged against either party. (Acts of 1854-52.) 





No. 116.—Witt1am Hotcomsgy, plaintiff in error, vs. Gxo. 
W. Roserts, defendant. 


[1.] All actions of slander may be brought under Jones’ Forms; and the 
writ or complaint will be deemed and held to be sufficiently technical and 
full, provided it be in the terms of the Act. Every thing else necessary for 
the maintenance of the action, may be supplied by the proof. 


[2,] In slander, under Jones’ Forms, the omission of colloquium is no good 
ground in arrest of judgment after verdict. 


[3.] A party suing out a bill of exceptions, is not strictly entitled to a super- 
sedeas until the bill of exceptions is filed; still, where irreparable injury 
may result, by carrying the judgment of the Circuit Court instantly into 
effect, reasonable time should be allowed to make out the bill of exceptions. 
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Motion, in Floyd Superior Court. Decided by Judge 
TrippE, December Term, 1855. 


This was a motion in arrest of judgment. Holcombe had 
sued Roberts for slanderous words. -The action was brought 
in the form prescribed in the Act of 1849-50, “to curtail 
and simplify pleadings.’’ The words charged were, “he has 
sworn a d—d lie and I can prove it.’’ There were no other 
allegations in the declarations. 

The Jury returned a verdict of $1.000 for the plaintiff. 

The defendant moved in arrest of judgment, on the ground 
that the words charged are not actionable per se, and the dec- 
laration contains no averment to make them so. 

The Court sustained the motion and arrested the judgment. 
While the motion was pending, the security of Roberts (who 
had been held to bail in the action) eame into Court and de- 
livered him up; and when the Court decided the question, 
plaintiff requested that the defendant might not be discharged 
until he could make out a bill of exceptions, to take the de- 
cision to the Supreme Court. ‘The Court refused the applica- 
tion and discharged the defendant, and both these decisions 
are alleged as error. 


Wrieut & Suropsuire, for plaintiff in error. 
ALEXANDER, for defendant. 


By the Court.—Lumrkiy, J. delivering the opinion. 


The proof having been allowed as to the colloquium in this 
case without objection, we are not prepared to say but that 
the motion in arrest of judgment came too late, even at Com- 
mon Law. 

[1.] In Hawks against Patten, decided at Milledge- 
ville, this Court held that it was not error in the Circuit 
Judge to allow an action of slander under Jones’ Forms, to 
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be amended by ‘supplying the colloquium. But. we thought 
then, and so hold now, that no such amendment was necessa- 
ry. It was unquestionably the intention of the Legislature 
to authorize all actions of slander to be brought under the 
forms prescribed by the Statute; and if this be so, then, ac- 
cording to the repeated adjudications of this Court as to the 
proper construction of the Act of 1849-’50, it is only neces- 
sary for the plaintiff to declare according to the form dicta- 
ted by the law, and every thing else may be supplied by the 
proof. 

[2.] It is rather amusing to see defendants affect such pro- 
found ignorance of the cause of complaint against them, and 
for which they are summoned to Court, because, forsooth, the 
colloquium is left out of the writ! especially after verdict, 
when the whole matter has been brought out by the evidence! 
No such particularity is exacted, even in criminal pleadings. 

[8.] As to the discharge of the defendant by the Court, we 
can only reiterate what this Court said in Lindsey vs. Lind- 
sey, (14 Ga. Rep. 657,) namely: that a party suing out a 
bill of exceptions is not entitled to a supersedeas until the 
bill of exceptions is filed; still, we recommended, in strong 
language, to the Courts, to allow a reasonable time for the bill 
of exceptions to be made out before the judgment of the Cir- 
cuit Court is carried into effect, provided irreparable injury 
may otherwise result. 

The last Legislature failed to supply this casws omissus in 
the Act of 1845 organizing this Court. 
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No. 117.—L. J. Hitisurn, plaintiff in error, vs. ROBERT 
O’Barr, defendant. 


[1.] It is not an error for the Court to refuse to express an opinion to the 
Jury, as to which of several possible inferences of fact is the true one. 


[2.] A carpenter being entitled to a claim of lien against the interest of 
one of several joint owners, asserted it against all: Held, that the claim 
was good against the interest of the one. 


Action, in Floyd Superior Court. Decided by Judge 
TrIPPE, December Term, 1855. 


This was an action to enforce a carpenter’s lien, under the 
Act of 1837. It appeared that W. T. Cothran, G. 8S. Black, 
J. R. Powell and L. J. Hillburn, being the joint owners of a 
lot in the town of Rome, made a contract with the said Hill- 
burn, (one of themselves,) to build a hotel on said lot. Hill- 


burn employed O’Barr, who was a carpenter, to work on the 
house. 

The work was completed December 25th, 1850. 

On the 8th of March, 1851, O’ Barr filed in the Clerk’s of- 


fice, the following notice : 


“Groreta, Froyp County: 

Robert O’Barr, carpenter, claims an incumbrance on the 
house, and premises on which itis erected, of George S. Black, 
Lemuel J. Hillburn, W. T. Cothran and James R. Powell, 
known as the Hillburn House, and the lots in the City of 
Rome on which said house is situated, adjoining Broad St. 
on the north-west, and Howard St. on the south-east; also, 
adjoining the lots or lands of George S. Black and Alfred 
Shorter, for the building of said house. 

Signed, ROBERT O’BARR. 

Recorded March 8th, 1851. 


On the 17th day of May, 1851, Obarr took from Hillburn 
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a promissory note, due the 25th December thereafter, for the- 
amount due him for said work, $546,98,. On the 30th De- 
cember, 1851, O’Barr commenced his action to enforce said 
lien against the house. 

On the trial, the defendant made the following points: 

1st. That the debt was due when the work was completed ; 
and therefore, this action was not commenced within one 
year thereafter, as required by the Statute. 

2d. That the Act only gave a lien to original contractors, 
and not to persons employed by the contractors. 

3d. That the lien recorded, was a lien on the whole house ; 
and therefore, improperly filed, as plaintiff had made no con- 
tract with any of the owners except Hillburn. 

4th. That the lien filed cannot be construed so as to refer 
o and cover Hillburn’s interest alone. 

All which points the Court over-ruled, and charged the 
Jury, that the time that the debt was due, was a fact for them 
to determine; that the date of the note, or the maturity of 
the note, was evidence of when the debt was due, as well as. 
the completion of the work; and it was for them to say, from 
all the evidence, whether the action was commenced within 
a year from the debt becoming due; that Hillburn, being 
a part owner, the lien of plaintiff attached on his interest ; 
and that the notice recorded was sufficient to cover that in- 
terest. 

The Jury found for the plaintiff, to be collected from Hill- 
burn’s interest in the house, and Counsel for defendant ex- 
cepted to said rulings of the Court. 


SnHRopPsHIRE, for plaintiff in error. 


ALEXANDER, for defendant. 


By the Court.—BrnninG, J. delivering the opinion. 


The time when the work was to be paid for, was a question 
for the Jury. And there was evidence from which the Jury 
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might have inferred it to have been, either the time when the. 
work was completed, the time when the note was given, or the 
time when the note fell due. 

[1.] Therefore, if the Court had told the Jury that this. 
time was the time when the work was completed, the Court 
would. have expressed its opinion on matter of fact. And 
that is a thing which the Court is forbidden to do. (Cobb's 
Dig. 462.) 

So much for the plaintiff’s first point. 

The Court charged, “that Hillburn being a partner, the 
lien of plaintiff attached on his interest; and that the notice 
recorded was sufficient to cover that interest.” Was this 
charge right ? 

Why not? May not one joint tenant bind his interest by 
contract? No doubt he may. 

Therefore, if one joint tenant employ a carpenter to build 
a house on the land held in joint tenancy, he subjects his in- 
terest in the land to the chance of having fastened upon it the 
carpenter’s lien. (Cobb's Dig. 555.) 

Hillburn did this. And O'Barr, the carpenter employed 
by Hillburn, entered a claim of lien, which was expressed to 
be against ‘ the house and premises on which it is erected, of 
George S. Black, Lemuel J. Hillburn, W. T. Cothran and 
James R. Powell.” 

Was this such a claim of lien as bound Hillburn’s interest? 

[2.] Admit that this is a claim of lien against the interest 
of all the joint owners; yet, what law is there that says, if a 
man’s claim exceed his right, not the excess of the claim 
mercly, but the whole of the claim, is void. The reverse is, 
in general, true. And no authority is cited to show this case 
an exception to the general rule. 

We think, therefore, that this charge of the Court was 
right. 

But if it was, then it is clear that the Court was right in 
the disposition which it made of the other three of the plain- 
tiffs points. 


on xix-75 
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So far ‘as his interest was concerned, Hillburn was an 
4‘ original contractor” with O’ Barr. 





No. 118.—AL=xaNpDER Tuompson, plaintiff in error, vs. Jo- 
sePH R. Ricuarps et al. defendants. 


[1.] The deed of a person to land, where there is adverse possession held by 
another, being void under the 32 Henry VIII. does not preclude the gran- 
tee from maintaining an action of ejectment in the name of the grantor, to 
recover possession of the premises. 


[2.] A demurrer will lie to a bill, where there is an ample Common Law rem- 
edy. 


In Equity, in Carroll Superior Court. Decision by Judge 
But, February Term, 1866. 


This was a bill filed by Thompson, setting forth that in 
Feb. 1853, an action of ejectment was commenced against him, 
on the several demises of William, Peter and John Man- 
ley, heirs at law of Wm. Munley, dec’d, and of J. R. Rich- 
ards and of John and B. M. Long, to recover a certain lot of 
land, which action is still pending, one verdict having been 
rendered for plaintiffs for three-fourths of said lot; that 
plainiifis showed a grant from the State to the Manleys; a 
deed from them to Richards, and from him to the Longs; 
that complainant holds under a deed from Samuel Bowlin, 
dated in 1850; that Bowlin had been in possession under 
color of title since 1841; and those under whom he claimed, 
since 1851; that Bowlin, while in possession, had sometimes 
said, while drunk, that he did not claim the land, which raised 
a doubt concerning complainants’ title; that he bought in 
good faith, believing the title to be good; that the convey- 
ance of the land from the Manleys to Richards, and from 
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Richards to the Longs, were made while complainant was in 
adverse possession of the land, and had been for more than @ 
year previous, of which the said Longs had full knowledge, 
and which complainants cannot show their knowledge of, but 
by a resort to their consciences; that the Manleys and Rich- 
ards had no knowledge of the bringing of the ejectment suit, 
but that the same is proceeding for the sole benefit of the 
Longs. The complainant therefore charged that the deed to 
said Richards and the Longs is void in law; and he prays a 
perpetual injunction against said ejectment. 

The bill was demurred to on the two grounds, of a want of 
equity, and that there was an adequate Common Law remedy. 
The Court sustained the demurrer and dismissed the bill, and 
on this decision error is assigned. 


PowELL, for plaintiff in error. 
Wriaeut, for defendants. 
By the Court.—Lumpx1y, J. delivering the opinion. 


[1.] This case was before this Court at Decatur, August, 
1854, (16 Ga. R. 440,) and we held there was no equity in 
the bill. It presents no new feature. We see, therefore, no 
reason to over-rule the decision then made. 

[2.] It is straining pretty hard, perhaps, to adopt the 32 
Henry VIII. in a new country like this has been; and we 
feel no disposition to relax the rule which allows the grantee, 
whose deed is made void by that Statute, to use the name of 
-his grantor to recover the premises. 
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No. 119.—Rocers, Ketcuum & Grosvernor, plaintiffs ’in 
error, vs. Bowen & Bros. defendants. GILLILAND, How- 
ELL & Co. plaintiffs in error, vs. BowEN & Bros. defend- 
ants. 


[1.] W B as agent for J B, took it upon himself to acknowledge service of 
two suits against J B—the latter confessed judgments in the suits. After- 
wards, he moved to set aside the judgments, on the ground that he had not 
had service; and the Court granted the motion: J/eld, that the Court erred. 


Motion, in Carroll Superior Court. Decided by Judge 
Buti, December Term, 1855. 


These were motions to set aside judgments obtained here- 
tofore by the plaintiffs in error, against Bowen & Bros. The 
motions were made, on the ground that John Bowen, the only 
member of the firm residing in the county, had never been 
served with the writ and process. ‘There was an acknowl- 
edgment of service on the writ by William Bowen, as Attor- 
ney in fact for John Bowen; and the authority of William 
Bowen to make it was denied and not proved. John Bowen 
had confessed judgment on the writ, in the name of the firm. 
The Court sustained the motion and set aside the judgments, 
and the plaintiffs excepted. 


Bucuanan & McKIn ey, for plaintiffs in error. 
Bowen, for defendants. 


By the Court.—BrEnNNING, J. delivering the opinion. 


[1.] It appears that in these two cases, William Bowen 
took it upon himself to acknowledge service of the declara- 
tion and process, as agent for John Bowen, and that John 
Bowen afterwards confessed judgments in the cases. 

Does this furnish sufficient evidence that John Bowen was 
served with the declaration and process? We think it does. 
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Every ratification of an act is equivalent to an authorization 
of the act. This is a general principle. 

The confessions of judgment by John Bowen were ratifica- 
‘tions of the acknowledgments of service by Wm. Bowen. A 
ratification may be by acts as well as by words: 

But if the service was sufficient, the judgments were good. 
And, therefore, it was error in the Court to set them aside. 





No. 120.—H. V. Jounson, Governor, plaintiff in error, vs. 
JAMES B. Gopparp et al. defendants. 


[1.] A clerical mistake or omission, in the direction of a scire facias, is amend- 
able. 


Seire facias, in Carroll Superior Court. Decision by Judge 
Buu, December Term, 1855. 


This was a scire facias issued on a penal bond, for the ap- 
pearance of a party charged with crime. 

The scire facias was objected to, because it was directed 
“'l'o the Sheriff of said State, Greeting.”’ 

The Solicitor General moved to amend, which the Court 
refused, and dismissed the secire facias. 

To both decisions the Solicitor General excepts. 


BLECKLEY, Solicitor General, for plaintiff in error. 


By the Court.—LuMpkw, J. delivering the opinion. 


[1.] The Act of 1852 (Pamphlet Laws, 234) requires, that 
all writs of seire facias shall be directed “ to all and singular 
the Sheriffs of the State of Georgia.” Is a direction “to the 
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Sheriffs of said State’’ sufficient? And if not, is it amenda- 
ble? 

For myself, I should read the direction in the plural: “to 
the Sheriffs of said State ;” and then it would undoubtedly 
be good. But suppose it be in the singular, “ Sheriff,” is it 
amendable ? 

Mr. Zidd, in his work on Practice, remarks, that it had 
been said that a sezre facias was not amendable. But he 
continues, “‘ There are cases in the books where writs of scire 
facias had been amended by the Courts, not only where it 
was had on the face of it, by the mistake of the Clerk, but 
also for other causes.’’ And he concludes by saying, that 
“it seems now to be settled, that the power of amending writs 
of setre facias, is discretionary with the Courts.” (2 Vol- 
ume, 1123.) 

The Judiciary Act of 1799 (Cobb, 1136) declares, amongst 
other things, that “no process, judgment or other proceeding, 
in any civil cause, shall be abated, arrested, quashed or re- 
versed for any defect in matter of form, or for any clerical 
mistake or omission, not affecting the real merits of the 
cause; but the Court, on motion, shall cause the same to be 
amended, without any additional cost, and shall proceed to 
give judgment.” 

And finally, the great Act of Jeofacls of 1858-'4, (Pam- 
phlet Laws, 48,) allows pleadings to be amended at any stage 
and in all respects, whether in matter of form or substance. 

Has not the people of Georgia resolved that every cause 
shall be tried upon its merits? And shall the Courts under- 
take or struggle further to arrest or obstruct this wise and 
beneficent policy, inaugurated by the Constitution of 1777, 
and steadily pursued ever since ? 

By a Statute of the last Legislature, a party is allowed 
even to amend his attachment as to the bond, return of the 
officer, &c. And it is provided in that Act, that the singu- 
lar number shall include the plural. (DeGraffenreid’s Dig. 
19, 20.) Shall we, because of the omission of a little “s,” 
if, indeed, it be omitted, force the law-makers to tax their 
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ingenuity still further, and waste the time and money which 
might be so much better employed, in putting a stop to quib- 
bling ? 








No. 121.—Gbroy Goopson et al. plaintiffs in error, vs. Bry- 
ANT CooLey, defendant. 






[1.] Under the Act of 1820, if not at Common Law, suits may be maintained 
at Law between partners. 

[2.] A being the debtor of B stipulates with C to discharge the debt: Held, 
that B being no party to the contract, it does not change the relation of A 
to B—constituting A security only to the debt. 

[3.] B being a mortgage debtor of A, agrees with C, upon sufficient consider- 
ation, namely: the transfer of the mortgaged property, to discharge the 
liability. C failing to comply, the mortgage is foreclosed and the property 
sold: Held, that no right of action accrues to C to recover back of B the 

amount paid by C on the debt, by way of damages. 











Assumpsit, in Newton Superior Court. Tried before Judge 


Srarke, September Term, 1855. 







This was an action brought by three of the Goodsons, to- 
wit: Cordy, Joseph and John B. against Bryant Cooley. 
The declaration stated that Cooley had bought from one King 
a stock of horses and vehicles, for which he gave his note for 
$3.000; that he engaged plaintiffs to keep a livery stable, on 
an agreement that if they would manage it and pay off the 
note held by said King, that said stock should belong to 
them; that they had gone on and paid $1.200 by their care 
and labor in said livery stable, and were going on to pay the 
remainder, when Cooley induced King to foreclose a mort- 
gage he had given on the stock to secure said notes, and it 
was sold. 
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The plaintiffs claimed to recover this $1.200. On the 
trial, King testified that the agreement between Cooley and 
the Goodsons was, as stated by plaintiffs, except that when 
the notes should be paid off, the stock was to helong to them 
all in four equal shares. Other witnesses testified to hay-- 
ing heard Cooley say that he had nothing to do with the: 
stock; that it was for the Goodsons, whenever said notes. 
were paid. 

The defendant moved for a non-suit, and the Court grant- 
ed it, on the ground that if Cooley was to have a share in the 
stock when paid for, then they were partners, and the action 
would not lie; and that if they were not partners, then Cooley 
would be considered, in Equity, as security for the Goodsons 
on said notes; and therefore, had a right to notify King to 
collect the same ; and in the absence of evidence as to when 
the Goodsons were to pay said notes, it must be taken that 
they were bound to pay them when due; and if not paid it 
was their own fault. 

To which judgment of non-suit plaintiffs except. 


Cuark & Lamar, for plaintiffs in error. 


FLoyp, for defendant. 
By the Court.—Lumpxiy, J. delivering the opinion. 


A non-suit was awarded by the Court in this case on three 
grounds: 

[1.] Because the facts proven constituted a partnership 
between the plaintifis and defendant; and consequently, an 
action at Law did not lie. 2. That if they did not, the de- 
fendant would be considered, in Equity, as the security of 
the plaintiff; and therefore, if King had not proceeded to 
foreclose the mortgage when directed by Cooley, Cooley would 
have been released from the debt; and lastly, that in the ab- 
sence of any evidence, showing at what time the plaintiffs 
were to pay for the stock, the legal presumption was that it 
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was to be at the maturity of the note given by Cooley to King 
for the purchase money of the property bought by Cooley of 
King and sold to the plaintiffs and that if the Goodsons fail- 
ed to discharge the debt,-and thus lost the benefit of their 
contract, it was their own fault, and they had no right to re- 
cover of the defendant. We think the first ground upon 
which the judgment of non-suit was put of more than doubt- 
ful propriety. , 

[2.] We are clear that the second, as to the relation of se- 
curity existing between the parties, so as to affect King’s 
rights, without his being a party to the agreement, was wrong. 

[5.] And equally well satisfied that the plaintiffs were not 
entitled to maintain this action against the defendant; know- 
ing of the mortgage, the Goodsons stipulated to pay the debt. 
If they neglected or refused to do so, and the property has 
been sold under the foreclosure, whom have they to blame but 
themselves ? 

It is argued, and the suit for damages is brought upon this 
idea, that the plaintiffs have paid twelve hundred dollars of 
the defendant’s debt. ‘True, but it was out of the profits of 
the property, after making a support for themselves in the 
meantime. Suppose the whole of the horses, or a large por- 
tion of them, had perished with distemper or by some other 
casualty! It is in evidence that this property was the only 
means by which they could fulfil their undertaking! Inevi- 
table loss would have resulted to Cooley. As it was, it was 
becoming daily more valueless. The risks run by Cooley con- 
stituted a very sufficient consideration, in Equity as well as 
at Law, for the agreement, on the Goodsons part, to settle 
King’s claim, as well as for the money actually paid by them 
out of his property. 

It may have been morally wrong in Cooley to instigate King 
to coerce the collection of his debt; still, neither he nor King 
did any more than they had a right to do, The Goodsons 
had stipulated to pay the debt at maturity, and could not 
complain at being compelled to do so. Cooley, looking to the 
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depreciation of the horses and carriages, might have been in-- 
fluenced by a laudable desire only to save himself. 





No. 122.—Joun McCorp, caveator, plaintiff in error, vs. 
JAMES R. McCorp, propounder, defendant. 


[1.] A marriage sciilement contained this clause: “That each of the parties 
aforesaid shall, after marriage and through life, keep, have and enjoy, to 
their own separate use, benefitand behoof, allsuch worldly estate, whether real 
or personal, as cither of them may possess or be in any wise legally entitled 
to; and to be managed by them separately if they choose, and in no wise 
to be subject to the control, debts, mortgages, judgments or incumbrances 
of the other party ; and each to have a sole and separate control of their 
own estate, which they have before the solemnization of the marriage 
aforesaid :” J/eld, that by it the woman reserved to herself the power of 
disposing, absolutely, of her property by will. 


Caveat, in Butis Superior Court. ‘Tried before Judge 
STARKE, September Term, 1855. 


James R. McCord propounded the will of Sarah McCord, 
a married woman, which was resisted by her husband, John 
McCord ; and the only question was, whether, under the fol- 
lowing ante-nuptial agreement, she had the power to dispose 
of her property by will. The agreement is as follows, after 
reciting that 2 marriage was in contemplation between the 
parties: “ That each of the parties aforesaid shall, after said 
marriage, dud through life, keep, have and enjoy, to their 
own separate use, benefit and behoof, all such wordly estate, 
whether real or personal, as either of them may pessess, or 
be in any wise legally entitled to; and to be managed by 
them separately, if they choose, and in’no wise to be subject 
to the control, debts, mortgages, judgments or incumbrances 
of the other party; and each to have a sole and separate 
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control of their own estate which they have before the solem- 
nization of the marriage aforesaid. Interchangeably signed, 
sealed and delivered,” &c. ? 
Signed and sealed by John McCord and Sarah Alexander, 
afterwards Sarah McCord, and duly attested. 
The Court held, and so charged the Jury, that under this ‘ 
instrument, Mrs. McCord had the right to dispose of her 
property by will. 
The Jury found for the propounder, and the caveator ex- 
cepts to the decision of the Court. 











D. J. Batey, for plaintiff in error. 






FLoyp, for defendant. 


By the Court.—BeEnninG, J. delivering the opinion. 






[1.] The question is, whether Mrs. McCord, a married wo- 
man, had power to make the will which it appears that she 
did make That depends upon the degree of power which 
she reserved to herself by the marriage settlement which she 
entered into with James R. McCord. 

It is clear that the estate which she reserved to herself in 
her property, was as much as a separate estate for her life. 

Did she reserve a separate power over more than 2a. life es- 
tate in the property ? This is the important question. 

We think she did. We think she reserved all power over 
it. The last clause in the settlement is in these words: 
‘¢ And each to have a sole and separate control of their own 
estate which they have before the solemnization of the mar- 











riage aforesaid.”’ 
There can be no doubt that we are right in this opinion, if 
the word ‘“‘ which” has the word “control”’ for its antecedent. 
And unless it has, there can be no use for the clause. 
Unless the clause means to say that the control which each 
party was to have, was to be the same which such party had 
before marriage, it adds nothing to the previous part of the 
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instrument; for the clause can have but one other meaning, 
and that is this: that as to such “estate” as each party had 
before marriage, such party is, during life, to have the sole 
and separate control of it. But this is a meaning most fully 
conveyed in the previous part of the instrument, which gives 
to each party a sole and separate estate in such property for 
life. 

The word ‘ which,” then, must be construed, we think, as 
referring, not to the word ‘estate,’ but to the word “ con- 
trol,” for its antecedent. 

If so, it follows that Mrs. McCord reserved to herself the 
power to make this will; for it follows that she reseryed to 
herself all the ‘control’ over her estate which control she 
had before marriage. And a feme sole has all power over her 
estate. 





No. 123.—Diskin Ho.comsr, plaintiff in error, vs. ALFRED 
AUSTELL and others, defendants. 


[1.] Possession cannot give title under the Statute of Limitations, if the pos- 
session is not continuous and adverse. 


Ejectment, in Fayette Superior Court. Tried before 
Judge Buti, March Term, 1855. 


This was an action of ejectment brought in 1850, by Al- 
fred Austell and others, against Diskin Holcombe. The 
plaintiffs showed the grant from the State to John Arlines’ 
orphans, dated November 24th, 1823; deed from James 
Arlines to Jer. Walker, February 24, 1829; deed from Ann 
Davis to Diskin Holcombe, 23d October, 1837; fi. fa. Elias 
Bell vs. Diskin Holcombe and another, and levy on the lot, 
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and sale, and deed by the Sheriff to William McBride, No- 
vember 7th, 1843; deed from William McBride and Alfred 
McBride to the plaintiffs, 16th November, 1849. 

It was shown that Holcombe, the defendant, lived on an 
adjoining lot, and had a still-house on this lot, where he still- 
ed peaches in the season, from 1837 to 1846, when he moved 
away, and in December, 1849, he moved on to this lot, where 
he built a house, and has lived there ever since; that before 
1849 he had no clearing or improvement on No. 52, (the lot 
in dispute,) except the erection for the still. 

Plaintiff proved that John Arlines had nine children, three 
of whom were minor orphans, and drew the lot, to-wit: Jethro, 
Mary and Martha; that Mary and Martha died unmarried, 
and that the surviving children are Henry, Jesse, James, 
Jethro and Sarah, now Mrs. Glass, besides their mother, 
Phereby, now Mrs. Williams. 

The plaintiffs then introduced a note made by Holcombe 
to William McBride, for rent for this lot, (No. 52,) and an- 
other, dated October Ist, 18-44. 

Plaintiffs having closed, defendants introduced deeds of 
quit claim of their interest in said lot, from Jesse and Jethro 
Arlines, and from James Glass, whe married Sarah, and from 
Mrs. Williams, to Isaac Holcombe, dated in 1853. 

Defendant proved by the former Sheriff, that when he 
made the levy on the lot on Bell’s fi. fa. he entered the levy 
as No. 53; that on the day of sale, he was told that the No. 
was 52, and he declined to sell it; that no other levy was 
made, but the entry was altered, and the land was re-adver- 
tised and sold; that William McBride, on the day of sale, 
told him (the Sheriff) that he was buying the lot for Holcombe, 
and hoped no one would bid against him. 

Holcombe was in town, but witness is not certain that he 
was present at the sale, but thinks he was. 

ABNER CoKeERk, a Constable, testified: That in July, 1850, 
Andrew McBride gave him a fi. fa. against Holcombe, and 





































‘ 
directed him to levy on this lot as Holeojbe’sproperty. 
Plaintiff, in rebuttal, introduced the answers of JETHRO 
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ARLINES, who testified: That in 1853, a man who, he heard, 
was named Holcombe, who said that his father owned this 
lot, and that he wanted the title strengthened, and asked for 
a quit claim deed from him; that he, ‘‘having no interest or 
claim whatevcr to said land, gave him a quit claim deed, and 
his brothers and mother did the same. 

To the words “he having no interest or claim whatever to 
said land,” in these answers, defendant objected, on the 
ground that the witness was estopped by his deed from deny- 
ing an interest. 

This objection was over-ruled by the Court, and this is al- 
leged as error. 

The Jury having found for the plaintiffs, defeudants moved 
a new trial, on the ground that the verdict was contrary to 
law and to the evidence, and because the Court admitted the 
portion of Jethro Arlines’ testimony, objected to as above 
stated. 

The new triai was refused by the Court, and this decision 
is alleged as error. 


Ezzarp & CoLuier, for plaintiff in error. 
Strong, for defendant. 
By the Court.—Brnnine, J. delivering the opinion. 


[1.] Was the verdict contrary to the evidence? It was, 
unless the plaintiff showed title in himself. Did he show title 
in himself? 

The plaintiff attempted, in two ways, to show title in him- 
self: by a chain of conveyances down to himself from the 
drawers, and by the Statute of Limitations. 

In respect to the first way, he succeeded in showing a 
grant from the State to John Arlines’ orphans, and a deed 
from James Arlines to Jer. Walker, but he failed to show 
any deed from Walker to any person, or any other deed from 
an <Arlines or the heir of an Arlines~ to any person. He 
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showed a deed from Ann Davis to Diskin Holcombe, but he 
left a chasm between Ann Davis and Walker—between Ann 
Davis and the Arlines. 

The plaintiff failed, then, to show title in himself, in the 
first way, by a chain of conveyances from the drawer down 
to himself. 

Did he show title in himself by the Statute of Limitations? 

This question may be resolved into this: was the posses- 
sion or possessions of Diskin Holcombe such as perfected title 
in McBride and those claiming under him, by virtue of the 
Statute of Limitations? For Holcombe was the only persow 
who ever had any actual possession of the lot; and McBride 
bought it at Sheriff’s sale as his property. 

And the answer to this question must be no. 

The first possession of Holcombe was not continuous; and 
such as it was, it was that of a trespasser—a mere squatter. 

And the possession of a mere trespasser, is to be deemed to 
be a possession in subordination to the right of him who has. 
the true title. (Ang. Lim. Ch. 31, §5.) 

This possession, too, was confined to the mere spot where 
the still stood, or to the spot on which the still-house stood. 

This first possession, then, of Diskin Holcombe, was not 
sufficient to clothe him with title under the Statute of Limi- 
tations; and therefore, was not sufficient to clothe those 
claiming under him with such title. 

And as to his second possession, it does not appear that 
that was a possession which he held under any of the plain- 
tiff’s lessors; and if that appeared, it would do the plaintiff 
no good, as the possession was, in itself, of less duration than 
seven years; and there was no other sufficient possession with 
which it could be connected, to make up the seven years. 
Indeed, a chasm of three years intervened between it and the 
previous possession, such as that was of Diskin Holcombe. 

All which being so, we think that the verdict was contrary 
to the evidence; and therefore, that the Court below should 
have granted the motion for a new trial. 
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No. 124.—Samvet C. Exam, plaintiff in error, vs. WILLIAM 
A. Lxwis, defendant in error. 


[1.] The bar of Georgia are not privileged from arrest under cd. sa. 


- Ca. sa. in Fulton Superior Court. Motion to discharge 
defendant. Decided by Judge BuuL, October Term, 1855. 


William A. Lewis sued and obtained a judgment against 
Samuel C. Elam, a practising Attorney in the several Courts 
of Law and Equity in this State. A ca. sa. was issued from 
the judgment, and the defendant, was arrested under it and 
gave bond for his appearance at Court. 

When the cause was called, Counsel for defendant moved 
to discharge the defendant on the ground “that a practising 
Attorney of the several Courts of Law and Equity in said 
State of Georgia, is not liable to arrest and imprisonment upon 
mesne or final process in civil causes, and may be discharged 
upon motion. 

The Court over-ruled the motion, and Counsel for defend- 


ant excepted. 
BLECKLEY, for plaintiff in error. 
Sruevson; Harris, for defendant. 


By the Court.—Lumpxiy, J. delivering the opinion. 


[1.] That by the Common Law, Attorneys are privileged 
from arrest, either on mcsne or final process, there can be no 
doubt. And the books show that New York, New Jersey 
and other American States, recognized their right to this 
exemption in this country. But the fact that no such claim 
has ever been set up here, is, of itself, conclusive against its 


validity. 
By the Constitution, members of the General Assembly 
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are protected from arrest during their attendance upon the. 
Legislature, and for ten days before and after. If it required. 
the organic law to effect this, the implication is strong against 
its existence in the present case. If the objection to this ar- 
rest Le valid, the principle goes much further—even to the. 
extent of holding that Attorneys are not liable to be sued by 
ordinary process, but by bill. Neither are they amenable to 
bail process; for such is the equally well established doc- 
trine of the Common Law. Who, in this State, is prepared 
to carry out this doctrine to all the conseqnences to which it 
necessarily leads? It will exempt Attorneys from all public 
duties whatever, requiring personal service! (See Cerard’s 
Case, 2 W. Blackstone’s R. 1123.) 

There is an essential difference in the relation which the 
profession sustains, both to the Courts and the public, in En- 
gland and in this country. I need not point it out. There 
Attorneys are regulated by Statute, and are subject to many 
restrictions, having a rate of fees settled, either by Statute 
or established usage, and required to be fixed by the taxation 
of an officer of the Court. No such regulations are known 
here; their employment is matter of contract. 

Suppose the proposition were announced, that an Attorney 
in Georgia could not maintain a suit for his fees? That his 
business or profession by which, like the merchant and the 
mechanic, he earns the daily bread for himself and his family, 
is so much more honorable than the calling of other mem- 
bers of the community, as to prevent him from enforcing pay- 
ment for a fair compensation for his services on that account? 
Would not such an idea be wholly inconsistent with our no- 
tions of equality? And yet, it is the established law of En- 
gland, that a Counsellor or Barrister cannot maintain an ac- 
tion for his fees. 

Any decision which separates the bar from the people, in 
sympathy or identity of privileges, would prove one of the 
greatest curses which could befall the profession. From the 
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day when it is made, the bar itself will receive an impulse 
downwards inthe eyes of the community. 

On the bill before Parliament to exempt the servants of 
Peers from arrest, Lord Mansfield said, that he was neither 
a good servant nor an honest man who would contract debts 
which he was either unwilling or unable to pay. Aman may 
be unfortunate, but thank God he cannot be imprisoned, in 
this State, except for crime. A good character is the shield 
of Zeus, with which an honest 12an may ward off the assaults 
of the most hard-hearted creditor. We owe it, therefore, to 
the people at large, as well as to a high-minded and honorable 
bar, to affirm the judgment of the Circuit Court. 

We would not say, that if an Attorney be taken on a ea. 
sa. while in attendance on the Court and actually engaged 
in transacting the business of his client, that he would not be 
discharged. ‘The suitor, himself, if conducting his own cause, 
undoubtedly would be; and by the Constitution, he is enti- 
tled to appear personally or by Attorney. Witnesses are ex- 
empt, because the public justice of the country must over- 
ride private interests; For the same reason, and upon gen- 
eral principles, Clerks, Sheriffs and Judges, themselves, could 
not be arrested during the sitting of the Court, for the sake. 
of suitors and the public interest. These trusts are confided, 
under the law, by the people, to particular agents; and when 
obstructed, cannot be executed by others. Itis but seldom, if 
ever, known that the same reasons apply to Attorneys. It 
rarely occurs that the duties committed to them may not be 
dischar:? by others. 

We niugui, perhaps, notwithstanding the concession in the 
beginning of ihis opinion, have put the judgment in this case 
on narrower grounds, and have held, that it was an exception 
to the rule that Attorneys are privileged from arrest ; for it 
is stated upou old-and highly respectable authority, that an 
Attorney sisi! not have his privilege when sued by another 
Attorney, if both be of the sime Court. (2 Rell. Abr.. 274; 
Barnes, 95: 2 Modern, 298.) It is admitted that Mr. Lewis 


is an uitiorney as well as Mr. Elam. But we preferred that 
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go extensive a question should be determined upon the broad 
foundation, that the general justice of the country should 
alike pervade all ranks and professions. 





No. 125.—TueE JUSTICES OF THE INFERIOR Court of Fulton 
‘County, plaintiffs in error, vs. Mapison 8. Yoakum, de- 
-fendant in error. 


[{1.] The tax receivers are not entitled to any commissions on the county tax. 


Mandamus, in Fulton Superior Court. Tried before Judge 
Bux, October Term, 1855. 


This was an application filed by Madison 8. Yoakum, fore 
mer receiver of tax returns for Fulton County, praying for a 
mandamus against the Justices of the Inferior Court of said 
county, commanding them to grant an order directed to the 
County Treasurer, requiring him to pay over to the petition- 
er, as the Receiver of Tax Returns of said County, for the 
year 1854, five per cent. upon the county tax as his commis- 
sions. 

The Justices of the Inferior Court filed their answer to the 
mandamus nisi, admitting that the plaintiff had applied for 
an order on the County Treasurer for his commissions on the 
county tax, which they had refused to grant, alleging that in 
their opinion, under the law, he was not entitled to receive 


any commissions upon the county tax. 

The Court, after hearing argument of Counsel, decided 
that the plaintiff was entitled to receive commissions on the 
county tax the same as the Tax Collector, and directed the 
Justices of the Inferior Court to issue an order in his favor 
on the County Treasurer for the five per cent. claimed. 
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To which ruling and decision of the Court defendants ex- 
cepted. 


Ezzarp & Co.uier, for plaintiffs in error. 
Unperwoop ; Hammonp & Son, for defendant. 
By the Court.—BrnninG, J. delivering the opinion. 


[1.] Was the Tax Receiver of the County of Fulton, for 
the year 1854, entitled to five per cent. commissions on the 
county tax of that county’ This is the only qucstion in the 
case. 

The commissions to which a tax receiver is entitled, can 
only be such as are allowed to him by some statute. 

The Tax Act of 1845 has the following section: ‘“ Sec. VII. 
The following rates of commissions shall be allowed on the 
net amount of each digest to each receiver and collector, to- 
wit : 

On all digests over $20.000 5 per cent. 
ty phe $6 10 and under $20.000 4 per cent. 
$e 7 6  * 10.000 5 per cent. 
6“ 6“ 66 66 4 «8 6“ 6.000 6 per cent. 
6“ “ce 66 6“ é “se 6e 4.000 74 (74 “ 
oe 6G 6“ 66 a 6“ 3.000 R «“ “ 
66 66 66 “6 pe: eis 66 9.000 QQ « 6“ 
a et under 1.00010 “ « 

The Tax Act of 1847 has the following section: “ Sec. ITI. 
To net the digests as provided for in the 7th section of the 
Act of 1845, for the Receivers, the default list to be deduct- 
ed; and for the Collectors, the insolvent list, from the total 
amount of the digests.” 

The Tax Act of 1850 has the following section: “ See. 
XII. The Tax Receivers and Collectors shall receive the 
same compensation now allowed by law, except the County 
of Chatham, whose Collector shall receive the same commis- 
sion as now allowed to counties whose digest is less than ten 








ATLANTA, FEBRUARY TERM, 1856. 613 


The Justices, &c. vs. Yoakum. 








thousand doll’s.; and to net the digest as provided for in the se- 
venth sect. of the Act of ’45, for the Receivers the default shall 
be deducted ; and for the Collectors. the insolvent list shall 
be deducted from the total amount of the digest.” (Cobb's 
Dig. 1076, 1080.) 

In the Tax Act of 1851’—-2 is a similar provision. 

Now if the Tax Receiver is entitled to five per cent, com- 
mission on the county tax, it must be by virtue of something 
contained in some of these extracts from the Tax Statutes, for 
these extracts contain whatever there is in the law on the 
subject of compensation to the Tax Receiver. 

The County Tax Act contains nothing on that subject. It 
merely provides pay for the ‘Tax Collector—“ and the Col- 
lector shall be entitled to the usual commission for collecting 
any such extraordinary tax to be assessed and levied as afore- 
said.” (Cobb, 184, 185.) 

Lut there is nothing in any of these extracts which gives 
any commission to the Tax Receiver on the county tax. 
What the law in them contained gives him, is a named rate 
of commission on the net amount of his digest—a net amount 
to be ascertained in a particular way—and that is all it gives 
him. 

There being, then, no Statute which gives the Tax Recei- 
ver five per cent. commission on the county tax, he is not en- 
titled to that commission on the county tax. 

If not, the judgment of the Court below, allowing the Tax 
Collector of Fulton that commission, was erroneous. 

We think, therefore, that that judgment ought to be rever- 


sed. 
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No. 126.—Cann Costty, plaintiff in error, vs. Tue State 
oF GEORGIA, defendant in error. 


{1.] The non-residence of a Juror being but a cause of challenge, proper 
defectum can, and consequently must be made by the prisoner, before the 
Juror is sworn; and it makes no difference whether such want of qualifi- 
cation was known or unknown at the time the Juror was sworn. 


[2-] On a motion for a new trial, in a criminal case, because f the previously 
expressed opinion of one of the Jurors who rendered the verdict, the Cir- 
euit Judge, guoad this question, occupies the place of a trior; and this 
Court will not undertake to control his judgment, as to the credibility of 
the proof, 

{3.] The words “trial by Jury as heretofore used in this State,” mean noth- 
ing more than trial by /wry in its essential elements as contradistinguished 


from other modes of trial. 


Murder, in Fulton Superior Court. ‘Tried before Judge 
Buz, April Term, 1855. 


This bill of indictment was found against the plaintiff in 
error, Asa Humphries, John Humphries, William Robertson 
and Dink Carlton, for the killing of Kent, at the Octo- 
ber Term, 1854, of Fulton Superior Court. 

At the April Term, 1855, Cann Costly, the plaintiff in 
error, was placed upon his trial. 

Dr. CHAPMAN POWELL, sworn on the part of the State, 
testified: ‘“‘ That he is a physician; attended the deceased 
last July; found cut on the left side, with a knife wound 
about one and a half inches long; the print of the heel of a 
shee or boot on the left breast, and also on the right breast ; 
a considerable bruising on the left side of the head; one on 
his left arm; does not know the depth of the wound; it look- 
ed like it was done with a knife; the wound was in three or 
four inches of the spine; the bruise on the left breast showed 
the shape of the heel with the nails or tacks plainly; the 
bruise was of a dark livid color; the breast was bruised 
nearly all over; the first day he saw the deceased, was on 
the Sth of July, and saw him every day until he died, on the 
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30th or 31st of that month; saw him after he was dead; is 
of opinion that the death was produced from the cut in the 
side, and the bruise he had received from the stamping; that 
it was his opinion, at first, that the stab might have been 
cured if it had not been for the other injuries; the deceased 
died in this county and this town, at the house of his father. 


Cross-examination: Deceased complained of the wound in 
his side aud the bruise on the head and breast, all being very 
painful; complained of his side after the wound healed; had 
very severe dysentery four or five days before he died, and 
fever all the time; his discharges were rather watery, mixed 
with bloody mucus. 


Re-examined: Thinks that the dysentery was produced by 
inflammation from the cut and bruises; a dysentery prevailed 
about that time, of which a number of persons died, before 
and after the deceased. 


Dr. Joun F. WESTMORELAND sworn, testified as follows: 
He attended a post mortem examination of the body of a young 
Kent, at his father’s, last summer; on opening the chest it 
was found filled with a sort of sanguinous fluid, which might 
be called a bloody puss; the left lung was perfectly com- 
pressed ; seemed to have had no air in it for some time; the 
pleura covering the side of the chest and covering the lung, 
seemed to have been inflamed ; there was the appearance of 
a wound having been made in the left side, which had ci- 
eatrized ; judging from all he could see and learn, and from 
apparent circumstances, is of opinion that the wound in the 
side was the cause of this death; the wound was made with 
a sharp instrument; believes thate the appearances in the 
chest and lungs were caused by the wound in the side; thinks 
the chest was entered by the instrument that produced the 
wound; thinks there was a fusion of blood or hemorrhage 
into the chest, that compressed the lung; his attention was 
also called to a slight depression on the upper part of the 
left breast, having a slight discoloration; deceased had not 
been buried when the examination was made. 
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Cross-examination not taken down. 

Evan §. Brrp, sworn, said: “ Was acquainted with 
Kent; saw him about the fourth of July last, on the race 
track, at the grocery of Asa Humphries, in this county ; saw 
a difficulty between deceased and prisoner; first he saw of 
the difficulty, deceased and prisoner were quarreling; pris- 
oner had accused Kent of rocking his house some time before 
that ; Kent told him he did not do it and could prove himself 
clear of it; prisoner told him he did do it, and from that the 
lie was passed; prisoner then threw a rock at deceased, but. 
did not hit him with the first rock; then a second, and hit. 
him in the left side; they then ran together, as if going to 
hurt each other; prisoner had a knife open in his hand, blade 
turned up on the under side of his arm; did not see him when 
he made the lick with the knife; saw them after they were 
separated; Kile caught hold of deceased by the skirt of his 
coat and jerked him apart; deceased fell some ten feet from 
where they were separated; they got together again, when 
deceased fell from the jerking of Kile. Asa Humphries ran 
out to where he was; by the time Humphries got there, there 
were so many around witness could not see what Humphries 
did; about the time deceased got up, Carlton hit him on the 
side of the face with a chunk or piece of wood; John Hum- 
phries threw a piece and hit Carlton on the head; Costly got 
there by that time and Kent started to run; Wm. Roberson 
handed prisoner a stick and told him to hit him with it and 
give him hell; prisoner then threw the stick at deceased and 
hit him on the back of the head; while Kent *was running 
threw at him twice; hit him about the time deceased got to 
the road; did not quite knock him down. Deceased staggered 
and fell after he got across the road; saw deceased half 
an hour afterwards; saw a cut in his left side, one inch or a 
half inch long; saw a place cut in his shirt on the left side, 
some two inches long; deceased was lying on the bank of the 
rail road some half hour afterwards: witness helped to carry 
him home; his shirt was bloody; did not notice the blood 
when deceased first fell; saw it while he was running off; 
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fell nearly in front of the grocery ; saw the wound after de- 
ceased fell the second time; after Kent fell the second time 
prisoner threw the stick at him again; prisoner pursued the 
deceased about twenty yards; Kent, after he got up, was 
running down to the woods, when prisoner was pursuing him, 
The difficulty first commenced rather back of the grocery, 
about ten feet from the shed; witness and Mr. Churchill 
were standing close to them; Asa Humphries was talking to 
prisoner and told him to hit him; he was standing with his 
head out of the window, some 15 feet off: no person was 
nearer than eight or ten feet of them; prisoner’s left hand 
was towards witness when they ran together; it was some 
half a minute that they were separated before they got to- 
gether again; did not see deceased do any thing to prisoner 
after he first fell, after deceased ‘ran and prisoner hit him; 
witness does not know whether he hit him with the stick in 
his hand or threw it at him; prisoner was right behind him. 

Cross examined: Kent was on the top of prisoner when 
Kile pulled him off; prisoner was down. 

Re-cxamined: This took place on the 4th July last. 

Wiiiu1aM WELMETH, sworn, said: Was present when a dif- 
ficulty took place between prisoner and deceased on the 4th 
July last year, at the race track in this county; it was near a 
grocery; Asa Humphries was in the grocery that day ; first 
he saw he heard a kind of a riot and looked out of the win- 
dow and saw it was a couple of boys; Mr. Humphries put his 
head out of the window and hallooed, whip him Cann, whip 
him; saw prisoner throw at deceased with a rock or brick 
bat; did not hit him ; witness stepped to the door, and as he got 
to the door he threw again and hit him on the arm; they ran 
togcther and clinched: witness saw him, Costly, hit him, de- 
ceased, on the left side, as witness then thought, with his fist; 
then Kile caught Kent and threw him clear away from pris- 
oner; they were in the act of falling, Kent rather on top, 
when Kile threw him off; they then crowded around and wit- 
ness saw Humphries run out by witness and witness stood in 
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the door; Kent was still rather on his all-fours when Hum- 
phries got tohim; he or some one else kicked him and he fell; 
witness ran out and when he got to them Humphries was 
stamping deceased; witness caught hold of Humphries and 
pulled him-from deceased; deceased then rose and broke to 
run and prisoner took after him with a stick fin his hand; 
threw it at him as he was running off; struck him on the 
back, up and down the back, the end of his stick striking the 
back of his head; knoéked him rather on his all-fours; de- 
ceased rose running again; threw the stick at him again; 
does not know whether he hit him or not; some one called to 
prisoner to come back; and witness saw him returning some 
thirty or forty yards off; never saw deceased any more; sup- 
posed the rocks prisoner threw, if they were rocks, would 
weigh some pound or pound and a half; Kent appeared to be 
hurt when he was running; saw no sign of any particular 
hurt upon him; Kent appeared to be some 15 or 16 years 
old, aud he thinks he would weigh about 100 pounds, and 
rather a fecble boy; Asa Humphries was a large, stout man, 
and would have weighed about 200 pounds. 

Cross-examination: Did not see deceased push prisoner 
back before he was in the act of falling; saw Humphries 
stamp deceased as many as three times on the breast, with 
great violence. 

The State then*introduced Witi1am KimprovueH, who,. 
being duly sworn, said: He was present at the grocery at 
the race ground, on the 4th of July last; saw the fracus be- 
tween prisoner and deceased on that day in this, Fulton 
County ; did not hear the first of the difficulty; heard a few 


of rocking a house; deceased denied iocking the house, and 
said, he could prove himself clear, and that he was at home 
on tha. night; Costley had a knife drawn in his hand at the 
time ; rushed on Kent, who rather begged off; prisoner kept 


rushing on him; about that time Humphries poked his head 


out of the window and said, Cann, damn him whip him; 
about that time prisoner threw a rock at deceased and missed 
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him ; picked up another and threw it, and witness thinks, 
struck him on the shoulder; he struck him with the rock as 
they both made at each other; as. they came together, wit- 
ness saw prisoner with the knife in his hand, and he stuck 
the knife in the left side of deceased as they came together; 
Kent then caught prisoner by his hair as he cut him, and 
threw him-on his all-fours and jumped on him; Kile then 
stepped up and threw Kent off some eight or ten feet ; by the 
time he fell Asa Humphries commenced stamping him ; there 
was a crowd around and witness caught Humphries and threw 
him off; Kent then rose to his feet and was making away, 
when William Roberson gave prisoner a stick and told him 
to beat him with it; prisoner struck at deceased, and witness 
thinks, missed him; Kent then started to run and prisoner 
after him, and threw the stick and struck him rather between 
the shoulders and knocked him down to his all-fours; deceas- 
-ed rose and run again, prisoner after him, and threw the stick 
again and struck him on the back of the head and knocked 
him on his all-fours again; deceased rose and still run ; pris- 
-oner followed a little piece and threw fhe stick again, and as 
witness thinks, missed him; Humphries then hallooed and 
said, come back Cann, you have beat the damn rascal enough ; 
deceased then got to a little skirt of,woods and witness lost 
sight of him, until he got to a little open field; witness then 
went and found where deceased had fells and fainted, and 
helped to carry him to the house ; deceased was called Sid- 
ney Kent. 


Cross-examination: Prisoner had the knife in his hand be- 
fore he threw rock, and when he threw, changed the knife 
from his right hand to his left hand. 


The State then introduced Jos1an Kent, who being duly 
sworn, said: Deceased was a son of witness; his name was 
Josiah James Sidney; called Sidney; he died the last day 
of July of the last year ; Dr. Powell attended on him; he was 
the same person on whom they had the post mortem examina- 
tion. 
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The cross-examination was not taken down, prisoner’s 
Counsel not desiring it. 

Here the State closed and Counsel for the prisoner intro- 
duced as a witness Dr. Nout Datvieney,. who being duly 
sworn, testified as follows: Says that he is a physician and 
a surgeon; has been practising about 35 years; made the 
post mortem examination of deceased; was called to see de- 
ceased on the sixth of July ; ; found him with a superficial 
wound on the left side, rather in the. back, that he would call 
a cut; patient was laboring under great difficulty of breath- 
ing, principally on the left lung; several bruises were all 
over the chest along side of the spine, and also on the head; 
the largest member of the bruises had the full shape of the 
heel of a boot; the marks of the pegs were very distinct; ex- 
amined the cut and found it a superficial one, which witness 
did not think penetrated the cavity. On the first of August, 
was called to perform a post mortem examination by Dr. 
Westmoreland; found the chest very much disturbed, prin- 
cipally on the left side. The puncture of a knife between 
the ribs into the cavity gave discharge to an enormous quan- 
tity of matter of a pinkish color; on opening the chest found 
the left lung entirely collapsed; the matter withdrawn out 
of the chest was about three pints; the membranes of that 
lung were ushered together, it was so much destroyed; the 
cavity of chest was carefully examined and several spots were 
found imprinted, which were marks of inflammation during 
life; the largest about the size of a half dollar, and corres- 
ponding to the cut, the marks exactly corresponding to the 
external bruises; examined the condition of the abdomen, and 
found its contents in a very good condition; the condition of 
the chest, which would have produced the inflammation of the 
lung, in the opinion of witness, produced the death; the cut, 
also, must have contributed to the inflammation very much. 
Witness does not think that the cut would have produced the 
death, and that the cut did not penetrate into cavity of the 
chest, and saw nothing which could induce him to believe so; 
would not consider the wound, by itself, capable of producing 
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death, if well attended; it could not he classed among mortal 
wounds; the cut with the knife could not have produced the 
collapse of the lungs in two days; would consider the blow on 
the chest as much more likely to have produced this collapsed 
condition of the lung; the stamping of a stout man on the 
chest two or three times, might be sufficient to have produced 
the condition of lung; gave his testimony before the Magis- 
trate was summoned on the part of the State. : 
Cross-examined: The immediate cause of the death was 
inflammation of the lung; there was a great deal of inflam- 
mation opposite the cut and the bruise, which contributed, to- 
gether, to produce the death. 


After argument on both sides had been concluded, the Court 
charged the Jury as follows—charging, among other things: 
that the first question to be determined was, whether a homi- 
cide had been committed ; and if there had, the next inquiry 
was by whose act or agency it had been perpetrated ; whether 
the prisoner there on trial, by any act of his, produced, or 
contributed to produce, the death of Kent; that if he did, the 
next.and most important inquiry was, to determine under 
which of the several grades of homicide this was to be classed. 
The Court, in this connection, read from the Penal Code and 
expounded to the Jury the several grades of homicide, and 
charged them that it was their province to determine, from the 
evidence, whether it was murder, voluntary or involuntary 
manslaughter or justifiable homicide. 

After which charge of the Court, the Jury retired and 
brought in the following verdict: 


We, the Jury, find the prisoner, Cann Costly, guilty. 
THOS. DELL, Foreman. 


After the rendition of which verdict and during said term 
of said Superior Court, before adjournment thereof, the said 
Cann Costly then and there, by his Counsel, moved for a new 
trial upon the following grounds: 
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Ist. The verdict of the Jury was without sufficient evidence 
to support it. 

2d. The verdict is decidedly and strongly against the 
weight of evidence in the cause. 

3d. The verdict was contrary to the charge of Court. 

4th. The charge of the Court was contrary to law, in that 
the Court said to the Jury that the main question for them to 
consider was, whether any act of Costly contributed in any 
way to the death of said Rent. 

5th. That John McCarter, one of the Jurors who tried the 
cause, was an incompetent Juror, residing at the time of the 
trial in the County of Cobb, which was unknown to the pris- 
oner or his Counsel, until after his conviction. 

6th. That Joshua Butler, one of the Jurors who tried the 
cause, was an incompetent Juror, he having, on several occa- 
sions before he was impannelled to try said cause, expressed 
an opinion unfavorable to the prisoner, to-wit: at one time 
said that Costly ought to be hung for murdering the poor 
boy Kent; and at another time said that Costly ought to be 
hung for murdering Kent; and that if he could get on the 
Jury he would hang him without regard to the evidence—the 
fact last above stated not being within the knowledge of pris- 
oner until after his conviction. 

The following affidavits were filed with the motion for a 
new trial: 


CHARLES CANN CosTLEY, the defendant in the above men- 
tioned case, personally being before the Court on his corporal 
oath, swears that since he has been convicted of the above 
stated case, he has been informed that one of the Jurors, 
John Butler, who sat upon his trial in the above stated case, 
was an incompetent Juror on the grounds following: 


Ast. That said Juror, Butler, before he was impannelled or 
solicited as a Juror, stated openly to one Thomas Carlton, 
that Cann Costly ought to be hung immediately, without 
Judge or Jury, and that if he could get on the Jury to try 
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him, (Cann Costly,) he would hang the said Costly in spite. 
of all the evidence that could be brought in for the said 
Costly, for that he, the’ said Costly, was naturally of a mean 
disposition. 

2d. This deponent has understood, since the verdict of 
guilty in said cause, that before said Butler was put on said 
Jury who tried him, he said to Mrs. Eliza W. King, wife of 
General George W. King, in speaking of the parties charged 
in the above stated case, jointly with others named as de- 
fendants in said indictment, in connection with this defend- 
ant, (Cann Costly,) that every one of them ought to be hung: 
for murdering the poor Kent boy. 

3d. This deponent has understood, since his said convic- 
tion as above mentioned for murder, and ke has been in- 
formed, that one of the Jury, to-wit: John McCarter, at the 
time he was impannelled as one of the Jurors who found the 
verdict of guilty against this defendant, was a resident citi- 
zen of the County of Cobb in this State, and not a citizen 
residing in the County of Fulton, authorized to sit ona Jury; 
and this defendant further swears, that none of these reports 
came to the knowledge of this deponent until after the verdict 
was given which found him guilty as aforesaid, and that he 
believes the information above mentioned is true. 

his 
CANN 4% COSTLY. 
mark. 
Sworn to in open Court, 19th April, 1855. 
B. F. Bomar, C. K. 


The other Counsel for the prisoner having stated in their 
places that they knew nothing of the disqualification of the 
said John McCarter before said conviction, Amos W. Ham- 
mond, one of prisoner’s Attorneys, made the following state- 
ment in-writing: “Amos W. Hammond being called om by 
the Sol. General Bleckley, states that before the Juror, Me- 
Carter, was impamnelled, he had heard that said McCarter 
had property in the County of Cobb in said State, and that 
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was an incompetent Juror on the grounds following: 
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him, (Cann Costly,) he would hang the said Costly in spite: 
of all the evidence that could be brought in for the said’ 
Costly, for that he, the said Costly, was naturally of a mean 
disposition. 

2d. This deponent has understood, since the verdict of 
guilty in said cause, that before said Butler was put on said 
Jury who tried him, he said to Mrs. Eliza W. King, wife of 
General George W. King, in speaking of the parties charged 
in the above stated case, jointly with others named as de- 
fendants in said indictment, in connection with this defend- 
ant, (Cann Costly,) that every one of them ought to be hung: 
for murdering the poor Kent boy. 

3d. This deponent has understood, since his said convic- 
tion as above mentioned for murder, and ke has been in- 
formed, that one of the Jury, to-wit: John McCarter, at the 
time he was impannelled as one of the Jurors who found the 
verdict of guilty against this defendant, was a resident citi- 
zen of the County of Cobb in this State, and not a citizen. 
residing in the County of Fulton, authorized to sit ona Jury; 
and this defendant further swears, that none of these reports 
came to the knowledge of this deponent until after the verdict 
was given which found him guilty as aforesaid, and that he 
believes the information above mentioned is true. 

his 
CANN 4 COSTLY. 
mark, 
Sworn to in open Court, 19th April, 1855. 
B. F. Bomar, C. K. 


The other Counsel for the prisoner having stated in their 
places that they knew nothing of the disqualification of the 
said John McCarter before said conviction, Amos W. Ham- 
mond, one of prisoner’s Attorneys, made the following state- 
ment in-writing: “Amos W. Hammond being called om by 
the Sol. General Bleckley, states that before the Juror, Me- 
Carter, was imparmmelled, he had heard that said McCarter 
had property in the County of Cobb in said State, and that 
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he wished one of the rail road agents would give him, the said 
McCarter, 2 free ticket for him and his wife to go home to. 
Marietta; and said Hammond insisted on the said agent to 
give said ticket. That this is substantially all. he remembers 
to have heard about the residence of said McCarter before he- 
was impannelled; and that at the time this did not occur to. 
him, nor afterwards, until the same was communicated to him 
in writing by Hiram R. Delay. . 
Signed, A. W. HAMMOND. 


Counsel for prisoner also read with this the affidavits of 
Thomas Carlton, Hiram R. Delay and Mrs. King, upon the 
objections of the incompetency of said McCarter and said 
Butler, as follows : 


Grorera, Futon County: 

Thomas Carlton personally came and appeared before me, 
attesting Notary Public, acting in and for said county, and 
after being sworn, deposcth and saith, that about two months 
back John Butler, one of the Petit Jurors who sat upon the 
case of The State against Cann Costly and others, indicted 
for the murder of James Kent of Fulton County, at the April 
Term of said Court, in which a verdict of guilty was found by 
the Jury against said Cann Costly, told this deponent, in 
speaking of the homicide of said James Kent, that Cann 
Costly ought to be hung immediately without Judge or Jury, 
and that if he could get on the Jury to try him, he would 
hang the said Costly in spite of all the evidence that could 
be brought in for him, for that Cann Costly was naturally of 
a mean disposition; and that this communication was never 
made to any one by this deponent, until after the verdict of 
guilty was found and delivered in Court by the Jury. And 
this deponent further swears, that another person was present 
when the conversation was had between this deponent and 
said Juror, Butler. THOMAS CARLTON. 

Sworn to and subscribed this 16th Aprilj 1855, before me, 

Amos W. Hammonp, Notary Public. 
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GEORGIA, FULTON County: 
Mrs. Eliza G. King, wife of Gen. George W. King, per- 


sonally came before me, the attesting Notary*Public, act- 
ing in and for said county, and after being duly sworn, de- 
poseth and saith, that in conversation with Joshua Butler, one 
of the Jurors who tried Cann Costly for the charge of mur- 
der (with others) upon the body of James S. Kent, that the 
said Butler, before the trial of said cause, said to this depo- 
nent, in speaking of the death of said Kent, in connection 
with the two Humphries, Cann Costley, Roberson and Carl- 
ton, that every one of them ought to be hung for murdering 
this poor Kent boy; and she further swears, that she never 
communicated this fact to the said Cann Costly or any of 
the family, (not intending to testify in the cause unless com- 
pelled’by law,) but to his mother, since the said Cann Cost- 
ly was found guilty by the Jury and she says that she does 
not know the said Cann Costly personally; and until Mrs. 
Costly called on this deponent, since the finding of the said 
Cann Costly guilty, this deponent was not personally ac- 
quainted with Mrs. Costly. ELIZA G. KING. 
Sworn to and subscribed before me the 18th April, 1855. 
Amos W. Hammonp, Notary Public. 


Groreia, Futton County: 

Hiram R. Delay personally came and appeared before me, 
the attesting Magistrate, acting in and for said county, and 
after being duly sworn, says, that John McCarter, one of the 
Petit Jurors who sat on the trial of Cann Costly, who was 
found guilty of murder at the April Term of the Superior 
Court of said county, was not, at the time of sitting on said 
Jury, nor had been for any time during the last twelve 
months next before this time, a resident citizen of the County 
of Fulton; and the said Delay further swears, that said Me- 
Carter had been working witli the deponent as a journey 
workman or jobber, during a greater part of last year, from 
Auvenst until he went to Marietta, which 


°y 


his home; at which place his fainily permanently resided, 


place he cluimed as 


an where he paid his taxes for ral vears past: and this 


. xrx-79 
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deponent further swears, that during the time the said Mc- 
Carter was working for this deponent, that said McCarter- 
was in the habit of going to Marietta, where his family resi-. 
ded, once in every two or three weeks, until the last time- 
just before christmas, when, on account of the difficulty of 
collecting money, he had not been home in two or three 
months, when his hand became hurt; and from that time the 
said McCarter has not resided in Atlanta, but still resides in. 
Marietta. H. R. DELAY. 
Sworn and subscribed before me, 


T. G. Tuomas, J. P. 


Upon hearing of which affidavits, the Court granted said 
rule xis of the Solicitor General, and gave him until next 
term of said Court to show cause why said new trial should 
not be granted. At which term of the Court the Solicitor 
General exhibited for cause the following affidavits : 


GroraiA, Futton County: 

Before me, Samel B. Hoyt, a Justice of the Peace in ¢fore- 
-said county, personally came Joshua Butler, who being, 
sworn, deposeth and saith, that he bas heard read an affidavit 
purporting to have been made by Eliza G. King before A. 
W. Hammond, Netary Public, and one. purporting to have 
been made by Thomas Carlton before said Hammond, touch- 
ing expressions which this deponent is alleged to have made, 
in relation to the case of The State vs. Cann Costly, lately 
tried in the Superior Court of said county. This deponent 
states, on oath, that he never did make use of any such ex- 
pressions or any thing like them; he never has conversed 
with Mrs. King or in her presence, about the case or the kil- 
ling of Kent, or about any of the parties charged therewith; 
in fact, he has never spoken more than half dozen words with 
her in his life, and does not believe he would know her if he 
were to meet her in the road. With Thomas Carlton this 
deponent never has had a word of conversation, that he re- 
collects, touching said homicide or any of the parties indicted ° 
for the same ; and he knows that he never told him or any 
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other person that Cann Costly ought to be hung, or that if 
he (deponent) could get on the Jury he would hang him. 
Deponent further states, that up to the time he was sworn’as 
a Juror to try said Cann Costly, he never had fornied or ex- 
pressed, either from rumor or otherwise, any opinion as to his 
' guilt or innocence ; he did not see the crime committed; and 
had heard very little about the matter from report or rumor. 
From the little he had heard, he was disposed to look on the 
case favorably for Costly, and was somewhat surprised to 
find, on the trial, that the evidence was so strong against him. 
Deponent had no bias or prejudice resting on his mind 
against said Costly, and was influenced, solely and entirely, 
in agreeing to the verdict in said case, by tne evidence and 
the charge of the Court. He is confident that throughout 
the trial, he could and would have allowed, and did allow, 
full weight to any evidence going to show the innocence of 
the prisoner. JOSHUA BUTLER. 
Sworn to and subscribed before me this 19th April, 1855. 
S. B. Hoyt, J. P. 


GEORGIA, Futon. County: 

Harrison Bryant being sworn before me, says that he was 
one cf the Jurors who tried Cann Costly at the present term 
of the Court, for murder, and that there was no other verdict 
proposed than the one found, and that he heard no one pro- 
pose to find the.defendant guilty of a less offence than: mur- 
der; and further states, that his fellow-Juror (Butler, whose 
given name he does not know,) behaved himself in a prudent 
manner, and did not appear to have any prejudice in the case. 

HARRISON BRYANT. 

Sworn to before me this the 20th April, 1855. 

‘L. C. Simpson, N. P. 


‘The Court over-ruled the motion, and refused to grant the 
defendant 4 new trial, and Counsel for defendant excepted. 


UnpErwoop; Hammonp & Sony, for plaintiff in error. 


BLEcKLEY, Sol. Gen. for defendant. 
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By the Court.—LuMpxin, J. delivering the opinion. 


[1.] If the Juror, John McCarter, was not qualified, it was 
but cause of challenge proper defectum; and could have been 
made by the prisoner, and must have been made before the 
Juror was sworn. And it is well settled, both by the author- 
ities of the Courts of Great Britain and of this State, that it 
is too late, after a Jury has been sworn, to challenge any of 
its members proper defectum ; or to move to set aside the 
verdict on that account. (2 Com. Digest, 522, title Challenge 
Peremptory, letter C; 1 Chitty Crim. Law, 446, 441, 541; 
4 Dallas, 3853 ; 2 Bay. 150; 7 Cranch, 299; 3 Bacon 750; 
Coke Litt. b. 155; Dudley (G@a.)85; 2 Ala. R.275; § 

f Ry. 309 ; 8 Barn. § Cr. 252.) 

Some of the cases cited show that the Jurors taken were 
wholly disqualified to serve, if objected to—some aliens, some 
infants, Kc. who are no where allowed to serve on Juries, if 
challenged. And these cases and others clearly establish the 
rule, that if such disqualified Jurors are taken and not ob- 
‘jected to, or challenged before being sworn, they cannot be 
set aside except for matter subsequent to such swearing; and 
their verdicts, both in criminal and civil cases, are as. binding 
and valid as if they had possessed the proper, full, and in all 
respects, requisite qualifications. And it makes no differs 
ence whether such want of qualification was known or un- 
known at the time the Juror was sworn. In either case, the 
verdict must stand and the judgment follow it. (2 Porter R. 
100 ; 3 Stewart, 454; 1 Yerger, 219; 8 2b. 508 ; 1 Insti- 
tutes, 108 ; 3 Vin. Abr. 11, 764; 2 Hawk. Pl. Cr. 43; Yel- 
verton’s Rep. 24.) 

But it is needless to discuss this question.» Since the de- 
cision in the case of John Epps, at Gacnesviile, Oct. 1855, 
and the construction there put upon the 38th section of. the 
Judiciary Act of 1799, (Cobb 546) it is too late now to con- 
sider this a debateable point. 


[2.] As to the Juror, Butler, we are unwilling to control 
\ 
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the opinion of the Circuit Judge as to his competency, resting 
as it does, wholly upon the credibility of the Juror and his 
assailants. If /heis to be believed, he was an impartial Juror— 
if Carlton and Mrs. King, he was not indifferent. We would 
not undertake to disturb tne finding of triors—why should we 
that of the Court, sitting guoad this point in the place of 
triors? It is with great and: increasing reluctance that we 
will sustain any objection to a Juror, after verdict, when no 
attempt was made to test his disinterestedness before being 
sworn. ‘The ancient rule, as laid down by Coke, Hale and 

‘umkins, was against this practice; and the sooner we re- 
turn to the doctrine as maintained by them, the better. 

[3.] The provision in the Constitution of 1798, that “ trial 
by Jury, as herctofore used in this State, shall remain invio- 
late’, has been invoked in aid of both of the foregoing 
grounds. We apprehend that nothing more is meant than 
what is found in the Constitution of 1777 and reiterated in 
the Constitution of 1789, that ‘trial by Jury,” (as contra- 
distinguished from any other mode) “shall remain inviolate 
forever.” ( Watkins’ Dig. 16, 29.) And.if any importance 
be attached to the words “as heretofore used in this State” 
in the Constitution of 1798, we answer, that before the adop- 
tion of the Constitution of 1798, it was expressly enacted that 
‘no exception against any Juror on account of his qualifica- 
tion, shall be allowed after he is sworn.” (Watk. Dig. 627.) 

There ‘is no conflict, therefore, between the Constitution of 
1798 and the 38th section of the Judiciary Act of 1799, inas- 
much as the mode of impannelling a Jury designated and re- 
quired by this Act was, that which was in use in the State at 
the adoption of the Constitution of 1798. 

And we embrace this occasion to repeat, emphatically, the 
position taken by this Court in 5 Ga. Rep. 194 et passim, 
and again and again occupied before and since, namely: that 
this provision in our Constitution was intended merely to se- 
cure the individual from the arbitrary exercise of power, un- 
restrained by the great fundamental and established princi- 
ples of private rights and distributive justice. Butthat the forms 
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of administering justice and the duties and powers of Courts, 
as incident to the exercise of a branch of sovereign power 
must ever be subject to Legislative will. Is not the method 
of drawing, summoning and impanneling both Grand and Pe- 
tit Juries entitled different in this State from what it is in Eng- 
land? And yet, what defendant has ever challenged the 
array on that account? Could it be made to appear that a 
Statute of the State produced a total prostration of the trial 
by Jury or involved the accused in difficulties which rendered 
that constitutional right unavailing for his protection, we 
might, under such circumstances, consider ourselves called 
upon to interfere. No such Act has been passed. It would 
be disrespectful to anticipate such an improbability. 

Asto the other formal exceptions we do not deem them desery- 
ing of aserious notice. That a most brutal murder was per- 
petrated, no one who reads the evidence can doubt. And the 
most that can be said in favor of the defendant is, that his 
agency in the tragedy was not quite, perhaps, so diabolical 
as that of one other of the accomplices. It was quite sufficient, 
however, as to justify fully the verdict of guilt, which was 
rendered against him. A Jury returning any other, upon 
the testimony, would not assuredly have escaped being at- 
tainted, did that ancient Common Law practice still prevail 
in Georgia. 





No. 127.—Vivian Homes, plaintiff in error, 1s. MILES G. 
Dossins et al. executors, defendants. 


{1.] Newly discovered evidence may be the ground of a continuance, even 
after the trial has commenced. 


{2.] If the party who takes out a commission to examine a witness on inter- 
rogatories, is in the room in which the commission is executed, at the time 
avyhen it is executing, the commission is not well executed. 
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Assumpsit, in Troup Superior Court. Tried before Judge 
But, November Term, 1856. 






This was an action ona promissory note. Before the 
cause was submitted to the Jury, the plaintiffs objected to 
the interrogatories of one Weldon, taken by defendant, and 
which had been in office twenty-four hours, for certain causes 
apparent on the face of the interrogatories; which objection 
was over-ruled by the Court. Piaintiffs also objected to said 
interrogatories, because they were taken in the presence of 
defendant; in proof of which, they called on defendant as a 
witness. This was objected to by defendant, because he had 
not been subpoenaed beforehand, in terms of the law; and 
also, because interrogatories, unexceptionable on their face, 
could not be attacked by parol testimony; which objections 
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: the Court over-ruled, and ordered defendant to answer. 

fy Defendant stated, that during the execution of the inter- 
4 rogatories, he was in and out of the room occasionally; that 
j the room was about eighteen by twenty feet; that he sat at 





one end and talked to another gentleman, while commis- 
sioners and witness were at a table at the other end; that he 
made no remark to them, and did not know what the witness. 
swore. 

The Court ruled out the interrogatories. Counsel for 
plaintiff then asked Counsel for defendant if they were sur- 
prised. They replied, “not as yet,” and proceeded to make 
an exception to the declaration, inasmuch as the note sued 
on was not correctly described therein. The Court held the 
objection premature. The cause was then submitted to the 
Jury, and the note offered. Being objected to, it was allowed 
to be read.. The exception was, that beneath the note, on 
the same paper, was written the following: ‘“ It is understood, 
that as fast as the steam-mill earns money, it is to be applied 
to the payment of the above note of four hundred and twenty: 
dollars,’’ signed by the defendant. | 
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This note or memorandum was not noticed in the declara- 
tion. 

Counsel then moved for defendant to continue, on the. 
ground of surprise in the matter of the rejected interrogato-. 
ries, which the Court refused. 

He then moved to continue, on the ground of testimony 
discovered since the commencement of the trial, and offered 
an affidavit of Eugenius Holmes, who swore that a certain 
witness said he heard John G. Hill, plaintiff’s testator (to 
whom the note was given) say, that he was hauling lumber 
from defendant’s mill to pay said note, and the witness had 
seen said Hill hauling said lumber ; which testimony defend- 
ant offered to make affidavit, was just discovered. 

The Court refused the continuance, and the Jury found for 
plaintiffs the amount of the note; and defendant excepts to 
the said several rulings of the Court. 


E. Y. H111, for plaintiff in error. 


B. H. Hitt, for defendants. 


By the Court.—BENNING, J. delivering the opinion. 


In this case there was a plea of payment; and the 
newly discovered evidence would have been pertinent to that 
plea. 

[1.] What particular reason the Court below had for re- 
fusing the motion for a continuance, made on the ground of 
the newly discovered evidence, is not disclosed by the bill of 
exceptions. And as no reason appears to us for refusing the 
motion, we can only say that we think it ought not to have 
been refused. We therefore grant a new trial in the case. 

[2.] The Court, we think, was right in rejecting the inter- 
rogatories. The defendant was too near to the commission- 
ers and the witness, at the time when they were executing 
the commission. Tillinghast, Starke g Co. vs. Walton, (5 
Ga. R. 355.) 
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ABANDONMENT. 
See Limitation of Actions, 4. 


ACTION. 


1. A person aids a debtor to remove himself and his pro- 
perty out of the State: Held, that no action lies 
against him at the suit of the creditor. Matthews vs. 
Pane. re NAceseks BF oe "sss inte comemaicaciaas anelsaane : 


2. B being a mortgage debtor of A, agrees with C, upon 
sufficient consideration, to discharge the liability. C 
not complying, the mortgage is foreclosed. No right 
of action accrues to C to recover of B the amount C 
paid on the debt. Goodson vs. Cooley 


ADEMPTION. 
See Devise and Legacy, 6, T. 


ADMINISTRATORS, EXECUTORS, &c. 


1. If an executor commits a devastavit, a purchaser 
knowing of the breach of trust, can be made liable by 
those interested. Ltogers vs. Fort et Alevsscedeoaeseeees 


Hargroves-et al. v8. Batty...,.0cccscceveceecccrsevecvetevewens 


2. One executor is not liable for assets which c@me to.the 
hands of his co-executor, nor ordinarily responsible for 


599 


his laches. . Kerr vs. Waters et al..... 5 a sDbee ckadatteetds 136 


VOL. x1x-80 
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3. After an acquiescence for more than 25 years, the 
rights of a purchaser will not be disturbed on acconnt 
of slight irregularities in the proceedings of the Ordi- 
nary, as to publication of orders, &. Peterman vs. 
Watkins 


4. Definition of “‘ Public Places of the county.” did. 


5. Where an order was passed requiring an administra- 
tor to make titles, in accordance with a bond of intes- 
tate, a new order is not necessary to authorize the ad- 
ministrator de bonis non to make the deed. Ibid. 


6. The executor of the only surviving executor, is the: 
representative of the original estate, notwithstanding 
a portion of the will could not, by any possibility, be 
executed until the death of original executor. Burch 
vs. Burch .....+ nowandicnl Potions Jesses 


7. Where the testator directs a sale of his whole estate, 
and the provisions of the will show that he contempla- 
ted a sale by the executor, the Ordinary should not re- 
fuse to grant letters testamentary, because a portion of ' 
the legatees suggest, by caveat, that they desire to take 
the estate in kind. did. 


8. Where citation issues for one, letters may be granted 
toanother. DeLorme vs. Pease......... amanienens sossece OOO" 


9. Money or goods of another person coming into hands 
of administrator with those of deceased, are not as- 
sets. Cooper vs. White 


See Devise and Legacy, 2, 8. Equity, 6,7, 8. Part- 
4 


, 1 2, 
RES, GC. Le 
‘# 


ALIMONY. 
See Husband and Wife. 





INDEX. 
AMENDMENT. 


1. Where the liberty of appeal is left out of a confession 
of judgment by mistake, it is amendable. Gaines vs. 
Wedgeworth 

2. Where material words are omitted by mistake, in an 


affidavit to appeal, in forma pauperis, it is amendable. 


3. Is not allowable where it makes an entire new cause 


of action. Welliams vs. Hollis.......cccccccccces covcceces 3 


4, A clerical mistake in scz. fa. amendable. Johnson, 
Gk th. Gadde iii vatncBtise tite: mPFC) ee 6 


. 


See Judgment, 4. 
APPEAL. 


1. If the surety on the appeal becomes insolvent pend- 
ing the appeal, the appellant may save it by affidavit, 
that owing to his poverty he was unable to give any 
better security. Sample vs. Cary § Stanford.......+. 


2. An appeal may be entered by a lunatic in a period of 
sanity... Dormby ve. Wo pdd coi. .0crencstses sncanyenssseies 


See Amendment, 2. Judgment, 6. 
ATTACHMENT. 


1. The affidavit was, “that C J & W, partners, using 
the name of C J & Co. were indebted, &e. and that 
the said C J & Co. reside out of this State”: Held, that 
it is sufficiently certain. Chambers, Jeffers ¢ Co. vs. 
late, TIMEIRD BOG 5. «0 o cascnncssccsccnccateteardaseetgen’ 


581 


84 
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2. The defendant must first ascertain his damages against 
the plaintiff, before he can sue on the bond. Sledge 


8. The defendant replevies on the day of attachment, 
and the Sheriff fails to advertise: Held, does not viti- 
ate the pending suit. Reynolds vs. Jordan 


4, A claim may be put in after judgment. Rogers vs. 
Bates 


ATTORNEY, 

1. Though he may have a general lien upon an execu- 
tion in his hands for fees due him by the plaintiff, that 
lien does not extend to the judgment. Hooper ¢ 
Mitchell vs. The M. Br. R. R. F& S. Co 

2. Is liable to ca. sa. in Georgia. lam vs. Lewis 


BANKS AND BANKING. 


1. Charters are contracts, and to be interpreted as such. 
T hornton vs. Adkins 


2. Each stockholder is a party thereto. Ibid. 


8. Each stockholder in P. & M. B’k of Columbus, is lia- 
ble for the ultimate redemption of such part of the cir- 
culation, as his stock bears to the capital stock. bid. 


4, The creditor may proceed at Law or in Equity. 
Ibid. 


5. If he proceeds at Law, his petition must aver all the 
facts necessary to show the amount of liability; and 
hence, must aver the amount of outstanding circula- 
tion. bid. 


411 





INDEX. 


See, also, Robinson vs. Lane 


6. A stockholder who participated in the illegal organi- 
zation, cannot recover of other stockholders on bills. 
Robinson vs. Lane 


. Where shares are transferred to B, without his knowl- 
edge, he can be made liable only on the ground of ac-- 
quiescence or fraud. did. 


. The stockholders are not relieved by the fact, that 
assets sufficient to pay the debts, were turned over to 
an assignee. bed. 


. Conceding that debts due to and from a corporation 
are extinguished on dissolution, the Legislature may 
intervene and prevent such a result. J bid. 


See Evidence. 


BERRIEN, HON. J. M. 


BILL OF EXCEPTIONS. 
See Practice, T. 
BILL OF EXCHANGE. 


See Lien, 1. 


CA. SA. 


See Attorney, 2. Sheriff, 2. 





INDEX. 
CHARGE OF THE COURT, 


1. If not warranted by the case, should not be given. 
The Central Rh. R. fc. vs. Hines, P. & Co 


2. There is no error in reading over slowly a written re- 
quest, and saying I give you thatincharge. Feagan 
vs. Cureton 


3. It is proper for the Court to refuse to express an 
opinion as to which is true of several possible infer- 
ences of fact. Hillburn vs. O' Barr 


CLAIMS AND CLAIM LAWS. 


1. After a levy and claim, the fi. fa. cannot be with- 
drawn without an order of Court. Branch vs. Riley. 


2. The dismissal of a claim hy the Court for not making 
parties, is not, under the Statute, a withdrawal of the 
claim. Lynch vs. Bond 


See Attachment, 4. 
COLUMBUS—CITY OF. 


1. Construciion of Acts of 1845 and 1853, as to power 
of Council over the funds of corporation, and their lia- 
bility for the exercise of their discretion. Semmes vs. 


The Mayor, §c 
COMMON CARRIERS. 
1. If the owner of a boat directs cotton to be left at a 
particular landing, agreeing to receive it there, a de- 


posit of the cotton at that place constitutes a good de- 
livery. Fleming vs. Hammond 


See Rail Roads. 


d91 


161 


314 












INDEX. 
CONSTITUTIONAL LAW. 






1. Where a Statute purports to be amendatory of seve- 
ral preceding it, alterations of the former by exci- 
sions, additions or substitutions, create no discrepancy 
between the title and the Act. Robinson vs. Lane... 888 













2. The Legislature cannot divest a citizen of his pro- 
perty, without providing just compensation. Powers ° 
00. LPOG nes ii tste se earetonaitentomaniemasirien 






3. Until pazd, he is still the owner, and does not hold a 
Ibid. 






mere lien. 





See Jury, 5, 11. 







CONTINUANCE. 





1. The fact that a cause has been pending for four years,. 
is no reason why a continuance on a legal showing, 
should not be granted, it not appearing that the delay 
was caused by the party moving the continuance. 


Hooper §& Mitchell vs. The M. Br. R. R. § S. Co.... 85- 








2. For Providential cause, should not be charged to ei- 
ther party. Printup vs. Mitchell.....scccecececeseeceees 






3. Newly discovered evidence may be a ground for con- 
tinuance, even after trial commenced. Holmes vs. 
DOG i accincicssensistvdesivixetayssistegermastammeatats 





CONTRACT. 





1. When the contract is for the repair of sundry inde- 
pendent pieces of machinery, and some are finished 
and accepted, the failure to repair the others, is no 
ground for refusing to pay for that accepted. The 

Cotveta FR. Co. ve. - Rogers... ..cicccosseosecestuedsseevs 
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2. There must be a consideration to sustain every con- 
Swmek.: Terns 90. FUE OG. i cicninsnasgasensvostpenceiness 22 


3. Mere inadequacy of price, unless so great as of itself 
to be evidence of fraud, is not a sufficient ground for 
impeaching the contract. Semmes vs. The Mayor, 


4. Where B takes A’s note for C’s indebtedness to him, 
and C gives a mortgage to secure B, C is the surity 
of A, and indulgence given without his consent, dis- 
chatges him: W hite-132\ Astlt osc saiesss god sbyveeteoees 551 


5. An agreement, in writing, that if A will become surety 
for B, and pay half the purchase money, he should 
have half the land, is good; and the fact that A, when 
he pays his half, has it indorsed as paid by him as 
surety, does not affect hisrights. Whitaker vs. Tomp- 
DEMO Bis ods Gees oases aivsnnsataed cud eodinlendysntes bngeivendaghuse 575 


6. A being debtor of B stipulates with C to discharge 
the debt. B being no party to the contract, A does 
not become a mere surety to C. Goodson vs. Cooley. 599 


See Damages. Equity, 9,10. Land Laws, 1. Ven- 
dor and Purchaser. 


CORPORATION. 


1. A body corporate is not responsible for an erroneous 
exercise of discretion, although the consequences may 
gabe injurious. Semmes vs. The Mayor, §¢.....+.0.e000 471 


COSTS. 


1. The defendant is chargeable with full costs, if the 
suit sounds in damages, although the verdict be under 
thirty dollars. Morgan vs. Keith........ Peveiesgeineaite 549 









INDEX. 
COUNTY TAX. 







See Zaz and Tax Receivers, 1. 






CRIMINAL LAW. 





1. Matters not affecting the real merits, are not good in 
arrest of judgment. Bowie vs. The State.......esesees 1 











2. In questions of doubt, character is essential; and in 
all such eases, should preponderate in favor of inno- 
cence, especially when life is involved; but where the . 
charge is positively proved, it cannot avail. pps vs. 


DRG Mh sin.tagians wee cen ins énasvdbene Varrogisispivastangeweal 102 










. If one attacks another, on his premises, with intent to 
kill, and in the assault, the gun is accidentally dis- 
charged and kills the other, it is murder. J6zd. 







. The Court may illustrate his instruction to the Jury 
by an hypothesis unfavorable to the prisoner, provided 
the evidence justifies it; and need not say anything of 
an opposite state of facts, if there be no evidence of 
these facts before the Jury. Pressley (a slave) vs. 
De a sani dbresicinctetsr “n> inasancnpe teres cestan cases 192 












See Evidence, 8. Jury, 1, to 5,9, 10,11. New Trial. 






DAMAGES. 


1. Any necessary expense which one of two contracting 
parties incurs in complying with the contract, may be 
recovered of the other ina suit for breach. The 

Cow. BE Co.-08. Roger ges iesis ce ceedvctesecosceecesedesiaces 











2. Prospective profits which are speculative and conjec- 
tural, are usually too remote and uncertain to be re- 


Lbid. 






covered. 
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3. If the vendee of land be evicted, he can recover only 
the value of land at the time of purchase, with inter- 
est, for so long a time as he pays mesne profits, and 
the costs of the ejectment that may be brought against 
him. Fernander v8. Dune. .sicesescreredecegecesessbace 





See Macon, 3. 


DEBTOR AND CREDITOR. 


sash 


1. A fraudulent transfer, though good against the debtor,. 
is not against a creditor, though the condemnation of 
the property may work to the benefit of the debtor :- 
Aliter, if there is collusion between debtor and credi- 
tor:  Feagan 00. Quretatasncseisscasteissevceisvessipiebss 404 





DECEIT. 





1. A statement, that “another is a fine man; owns 9 or 
10 negroes, and able to do well,’’ will not, alone, make: 
the speaker liable for credit given to C. Savage vs. 
POP: costa csovnha ge veda reih cued atautndet Dei vindecdet 





2. It must appear that the recommendation was made 
to the party giving credit, or his agent, for the pur- 
pose of obtaining the credit. Harrison § Seward vs. 

MROEGE oo icnn qn 0s cnnpese sents sedesugahe sdbasactduibebrane opis 





1. A deed witnessed by a J. P. and another, is properly 
adinitted to record, though there is, in the attestation 
clause, nothing said about delivery. Watts et al. vs. 

WATER siaeisen vdevees Ss sdon gh RTiaedteteg ence Aigih saneeodas ics 


2. A deed purporting to be made by two partners, is 
signed by one only; it conveys the undivided interest 
of that one, in the land. Jackson vs. Stanford..,..... 





INDEX. 


3. The affidavit of subscribing witnesses was, “that he 
saw the subscribing witness subscribe his name to the 
within bill of sale, and acknowledged for the within 
purposes’: Held, sufficient to admit to probate. 
Buntyne, admr. vs. Stone 


4, Where a deed is made under a power of Att’y, a mis- 
recital of the latter, in the former, does not vitiate. 
Jones and another vs. Tarver 


‘See Hyectment, 4. Limitation of Actions, 3. 


DEVISE AND LEGACY. 


‘1. A testator bequeathed to his married daughter, in 
trust, for her sole and separate use, certain negroes, 
naming them, and if she died without child or children 
born of her body and living at her death, the property 
to revert to his estate and be equally divided among cer- 
tain grand-children: Held, 1st. That the will created an 
executory devise in favor of the grand-children. 2d. 
That the devisees might elect to follow property bought 
with the proceeds of that originally bequeathed, or 
assert and enforce their Zien upon the same in a Court 
of Equity. 3d. That notice of this claim would affect 
a purchaser. 4th. That this incumbrance was a good 
defence, either at Law or in Equity, against the pay- 
ment of the purchase money. Phinizy vs. Few 


2. A bequest of rail road stock “for the purpose of ed- 
ucating my children now under age, and direct that 
they be boarded and educated out of the same, until 
they receive a thorough classical education, if they 
have sufficient capacity for the same,”’ is not a bequest 
of the dividends on the stock to the children, and 
their guardians cannot require the executors to give 
them a power to draw the same. Parks and another 
vs. Hardy et al 
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3. A bequest was made to the wife of a choice of the 
negro women. By-the conduct of the executors, she 
was prevented from making a choice: Held, that on 
making choice, she is entitled to the hire and issue, 
since the time she demanded her property. did. 


A testator devised his whele estate to his executors, 
(fer whom he madé provision for their perpetual suc- 
cession,) and then provided for the disposition of 
the income annually: Held, 1st. That such of the 
provisions of the will as are valid can be executed, and 
the others are illegal, because they require a perpetuity 
to execute them. 2d. That the trust term will con- 
tinue in the executors so long as is necessary to carry 
out the legitimate purposes of the will and no longer. 
3d. That the income of the general estate being de- 
vised to certain persons with certain deductions, to be 
made on certain contingencies, and there being no 
disposition over of the corpus that these devisees took an 
absolute estate, the possession being postponed till the 
valid purposes of the trust were executed. Smith vs. 
Deadhimotday tt Bhan gastinnecgcenstesdgevqnwrotsticgesasavbeess 


5. A gift is to A for life; and “after her death, the prop- 
erty bequeathed to her to become the property of my 
children, as follows, viz: to A the negroes Poll and 
Moll,” &c.: Held, that A took a vested remainder. 
Phillips ve. Phillipe. isis siccecdiaiscistiiddevige ivdaibeu 


§. A legacy from a father to a child, is understood to be 
a portion; and if the father advances a portion to the 
child, it is an ademption: Aliter, as to a gift to a 
stranger. Rodgers ve. Prémelivai.c.cc3icisedscoeve Cetcckies 


7. The presumed ademption may be rebutted by parol 
evidence. Lb7d. 


See Slaves, fe. 1, 3. 











INDEX. 
DISCOVERY AT LAW. 










See Interrogatories. 






EASEMENT. 






1. A gift of the right of way, is not a gift of the earth 
and other materials which may exist within the boun- 
dary lines of the way. Smith vs. The Mayor, ge. 


Rants ide RAthadsttedicdieckiatein or eer Ze as BO 









EJECTMENT. 






1. Where both parties claim from a common grantor, it 
is unnecessary to go back of his title. Miller vs. 
P| ibe RA omy Fe Deca enansth Pe re . 331 







See, also, Rogers vs. Bates........ 






2. A vendor who has given bond for titles, cannot sue 
to recover back the land on his own account, after he 
has transferred the notes, without recourse on him. 
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Tompkins vs. Wtiliams......ececceee eee Jetopinaints des aes 








3. Query. Whether his name cannot be used by the 
transferree of the notes to enforce payment. Ibid. 









4. Plaintiff can recover, not only mesne profits for use 
an occupation of Jand, but also for all trespasses com- 
mitted. Hence, it is a bar to any future action of 








trespass. Cunningham vs. Morris... ssecereeeee 








4. Grantee of a deed void under 82 Henry VIII. may 


REE s ot nay ; pire 
maintain ejectment in name of grantor. Thompson 







Us, Richards Ceeeseedes Seceteee PPTTTERCRTTIT IAT TTT ee eos 594 
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See Limitation of Actions. 
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EQUITY. 








1. A bill will not be maintained in Equity to obtain a 
discovery, when such discovery would be useless. 
Beapnne- 00; Ta Ob ncécscivesstiregsag rtecendinnamins 


2. An equitable set-off, though small, will sustain a bill, 
though there be a remedy at Common Law, if in pros 


ecuting that remedy, numerous suits would be neces- 
sary. Ibid. 





3. A Court of Equity will not arrogate to itself jurisdic- 
tion, where the remedy at Law is complete. The 
Doeaptacs, be: 00. TOW 05.2 x ngscssepangge sesh sneoninsedts 


4, A, to defraud his creditors, transfers his property to 
B and dies. His administrator files a bill against B, 
to get possession of the property and pay the credit- 
ors: Held, that there is no equity in the bill. Crosby 
Ct. FROTTAGE: 00s 0005 sovereansabengtydtennsipanann anaes 


5. A bill in Equity ought, in general, to be brought only 
in some county in which a defendant resides. Ander- 
IEE TIA iin 5d Dis ile cctecnccscinonegioni nied nein 


6. To entitle a party to a bill of interpleader, he must 
claim no interest in the fund or property claimed by 
the contestants. Adams vs. Dixon........s.cecescesseees 





7. An executor has such an interest: moreover, a judg- 


ment on the legal title in a Court of Law will protect 
him. Ibid. 


‘8. Nor will Equity sustain such a bill for marshalling 
the assets. The duty of the executor is clear. Ibid. 









9. Where there is an unreasonable inadequacy of price, 
the Court will refuse a specific performance. Welcox- 
SOE. TEMOON oi s05 isceee pneianyouatahaieniatesaibaaiaaniia 565 


INDEX. 


10. Where a rescission of the contract is decreed, the 
better practice to require the purchase money refund- 
ed. Ibid. 


See Injunctions. 


EQUITY PLEADING AND PRACTICE. 


1. A party interested in an estate, but who has released 
his interest “in order to become a witness for the ad- 
ministrator,”’ is not a proper party to a bill against the 
administrator. Buntyne vs. Stone 


2. The rule as to overcoming an answer by two witness- 
es, &c. does not apply to an answer upon information 
-and belief. Rogers vs. French 


3. Leaving a copy of: a bill at defendant’s house is a 
sufficient service—and even of an injunction. How- 
ever, the defendant may relieve himself from a con- 
tempt, by showing he did not know of the service. 
Morris vs. Bradford 


See Injunctions. Jury. 


ERROR. 


1. The burden of showing error is upon the party alle- 
ging it. The Mayor, §c. vs. Dike..ccccsceee evevees ove 


ESTOPPEL. 


1. A judgment is not, unless the matter necessarily had 
to be determined before the Court could give judg- 
ment. Hunter vs. Davis 


EVIDENCE. 


1. Where parol declarations of the father, in possession, 


64T 


93: 
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are relied on to prove a gift to the son, other and in- 
consistent declarations made at other times, may be 
relied on by the other party. Hansell vs. Bryan 


2. Delivery may be proved by acknowledgments. Tbid:. 


ee ee ee ee a 


3. It is error to refuse to defendant the privilege of 
cross-examining a witness on a material point; nor is. 
the error cured by the defendant subsequently re-in- 
troducing the witness. White vs. Dinkins..........++. 


4, When defendant in an action of trover relies upon 
outstanding title in a third person, the disclaimer of 
title by such person is admissible in evidence. bid. 


5. Contemporaneous declarations are admissible as part 
of the res geste. Robinson vs. Lane........+0+ bhtohans : 


See, also, Feagan vs. Curcton.....csscesevscesees ius duatatane 404. 


6. When the amount of outstanding circulation is a ma- 
terial question, any evidence should be received which 
aids in fixing the fact. did. 


7. In fixing the ownership of stock, the declarations of 
the officers of the bank are inadmissible. J did. 


8. Where a witness for the State has been detained from 
Court by the procurement of defendant, his previous 
examination, taken in writing, may be read in evi- 
dence. Walliams vs. The State..........sesceceessesees - 402: 


9. The record of a judgment on notes, is no proof of the 
execution of the notes as against third persons. Fea- 
gan vs. Cureton 


10. It is right in the Court not to require a Jury to re- 
gard a mere opinion of a witness. Banks vs. Gidrot 


FiO Di veicsivtesies vaiwastnesoaveseston bh teseidaeiae tolnws en ede 421 
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11. To make testimony relevant, enough should be prov- 
en to show its applicability to the matter in issue. 
Tompkiing vs. Williams.........cccsccesesesceee seieoetece .. 569 







See Interrogatories. Principaland Agent, 8. 







EXECUTION. 





1. The mere indorsement of “alias fi. fa.” upon an exe- 
cution, will not give that character to the process 
which, in all other respects, appears to be an original. 

Weatte ot ab; ups: Mintle. ..0<sscvves pcovevaeeieentsanaennns 












2. A sale and purchase by a plaintiff in fi. fa. under an 
enjoined fi. fa. conveys no title. Morris vs. Bradford. 527 









See Levy. Limitation of Actions, 1. Sheriff. 


EXECUTORS. 






See Administrators, §c. 







FAILURE OF CONSIDERATION. 







See Pleading, 2, 3. 


See Sheriff, 8. 






FORMER RECOVERY. 






1. A recovery of land sued for under the Act “to sim- 
plify and curtail pleadings at Law,” may be pleaded 
in bar of a subsequent action of ejectment. Sims vs. 


Bente. & cciiudisackisdividecadetactiainp tititeatbakenie 
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FRAUDULENT ASSIGNMENTS. 
See Debtor and Creditor. 


GIFT. 


See Evidence, 1, 2. 


“GUARDIAN AND WARD. 


See Devise and Legacy, 2. 
HUSBAND AND WIFE. 


1. Two things are necessary for temporary alimony: 
marriage and the pendency of the suit; and the Court 
may inquire as to the bona fides of the latter. Swear- 
Fe V8, GOOEPIN GON 0 505.50 ssverdecarccope sosessebeceene . 265 


2. In such application, the Court may hear any sort of 
evidence, and its discretion will not be controlled un- 
less flagrantly abused. bid. . 


eo 


. The provision may extend back to the commence- 
ment of the suit. J bid. ! 


4. On the trial, the defendant may plead and prove that 
the suit was brought without the knowledge or con- 
sent of the wife. id. 


5. A bequest to K, in trust for the use of P, does not 
create a separate estate in P. Denson vs. Patton.... 577 


6., A power in a marriage contrast, for the wife to have 
role, separate control of her own estate, just as she 
had before the solemnization of the marriage, gives 
her the right to dispose of it by will. MeCord vs. 


eM sscns eis sisaadipminctndicagsipent Same hisneneameeeen 602 









INDEX. 
INFANTS. 






1, An infant may commit a fraud for which he is an- 
swerable, civiliter; but repudiating an agreement 
made during infancy, is not a neil fraud. Burns vs. 

FRM WE Oho ciesfapwad ence sicnaceres “Vebipaeumenetpan 









2. A fortiort, when the infants are not aware of their 
rights at the time of the agreement. Jézd. 









3. The fact that their parents are in straitened circum- 
stances, and that the infants parted With their prop- 
-erty to procure a home for their parents and them- 
selves, does not constitute a sufficient consideration for 
the agreement to part with their property. Mainte- 
nance is due from parents to children, and not e con- 
verso. I bid. 









See Devise and Legacy, 2. 







INJUNCTION 





1. Will not be retained when the answer denies, posi- 
tively, every equitable circumstance set up in the bill. 
Edmondson v8. Tones ....00cererescevccccercesscvoceece 










2. Is granted, as a matter of course, to stay waste. 
Smith vs. The Mayor, §e.r..ccee sciscreccsececsees eeeseoe 






3. Will not be dissolved if answer is vague and unsatis- 
factory. Horn vs. Thomas........ 







4. Oris a mere matter of opinion. Callaway vs. Jones. 217 








5. Defendants may be called out of their county to ar- 
gue a motion to dissolve an injunction. Semmes vs. 


L Me Mayor, Peiecyiveivcisee sieseesvenghocqoossccesesooece ces 
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6. Injunctions granted. ex parte under the 4th Equity 
rale, are granted on terms. bid. 


7. If there are several defendants, the injunction may 
be dissolved on the answer of the one against whom 
the equity is alleged. dcd. 


8. When the bill is amended, the Court may hear and 
decide a motion to dissolve before the amendment is 
answered. J bid. 


INTEREST. 
See Verdict, 3. 


INTERROGATORIES. 


1. A son of an Attorney in the cause, is the commis- 
sioner; and it is doubtful whether the father was pres- 
ent—the commission should be suppressed. Feagan vs. 
i icitiainse stscecicpevesipiiancinbdaapate (ivatpatetinastes 


2. It is no objection that a direct interrogatory has not 
been answered. did. 


8. Under the Act of 1847, for “discoveries at Law,” 
three things must appear to the Court—ist. That the 
testimony is material. 2d. Pertinent. 8d. Such as 
the party would be forced to discover in Equity. 
Thornton vs. Adkins....... Sggoscaeqesovsiondsbviceacdeiwde’ , 


4. If the order is improvidently granted, the party 
may refuse to answer until he can be heard. JZbéd. 


. A discrepancy between the name of the witness, in 
the commission and answers, will not vitiate where the 


Qn 


opposite party were not misled. 7 ompkins vs. Wit- 


RE IE SIGIR BR Sere ae 569 





404 


464 
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6. Where a-witness, in cross-interrogatory, is asked to 
state who were present at a conversation inquired of 
in direct interrogatory, and he relates two. conversa- 
tions, but answers the cross-interrogatory only as to 
one: Held, that the testimony should be excluded.. 
L bid. 


7. The party’s presence in the room is a good ground 
for excluding the commission. Holmes vs. Dobbins... 629 


JUDGMENT. 


1. All presumptions are in favor of the judgments of the 
Ordinary, in cases in which it has jurisdiction. Han- 
sell vp. Dryatis, «.<tinis0se secs peeeanes ciciasuntuaniapabaniion 167 


2. And of all Courts of competent jurisdiction. Jones 
1. UN is said stieencgnieenbineniah tl xem esinaibes cree ospyae (le 


8. The Dormant Judgment Act does not apply to judg- 
ments obtained before its passage. Ibid. 


4, The Superior Court may correct its order establish- 
ing a paper by the original, when found. Philips vs. 


Balin. &  Baahetoin visvenanientvinnipctat PMO FS PORE ee . 298 


5. Where one advances money to take up a judgment, 
and takes a mortgage to secure him, the judgment is 
extinguished. bzd.* 


6. Property alienated, pending an appeal, is liable to the 
judgment for damages for frivolous appeal. J bid. 


=] 


. A judgment isa lien on all property of defendant 
from its date. Ware vs. Jackson.....ccccececeeees seveee 402 


8. If there is a good, subsisting legal title in the defend- 
+7 wail 


ant at the time of the judgment, the property is bound. 
vu oO é > 


Lbid. 
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9. The issuing of a ca. sa. is a sufficient act to keep a 


judgment from becoming dormant. Worthy vs. Low- 
GY dap pstiaeivds type cag ss Wigerovacind ete Pedpbisios outlet savkie aed 517 


10. A discrepancy from the verdict which does not af- 
fect defendant’s rights, is wholly immaterial. Mitch- 
OU 180: Prigt epics ods noo -ncratisapes sed stcadgnegetes core ecates 579 


11. When a judgment is entered and not excepted to, 
the party cannot, at a subsequent term, move a differ- 
ent judgment nune pro tunc. Printup vs. Mitchell.. 586 


See Amendment, 1. Estoppel, 1. Vendor and Pur- 


chaser, 2. 


JURISDICTION. 


1. When the Court gets jurisdiction of the person or 
property of a non-resident, it will administer justice to 
its own citizens, and will not send them to a foreign 
jurisdiction. Callaway vs. Jones.and another......++ 277 


JURY. 


1. Trials before triors had best be public, but not neces- 
sarily. Epps vs. The State.......... ocnaseaagetyciedaas sti 102 


2. If a Juror has been set down by mistake as disqual- 
ified, the mistake may be corrected. did. 


3. Six month’s residence in the county, is a necessary 
qualification for a Juror; but a challenge for this 
cause, must be taken before sworn. Ibid. 


4. A casual remark by a Juror to another person, in 
presence of Court, is no ground for new trial. Zd7d. 


». Proof by one witness ofan expression of opinion by a 
Juror, is rebutted by the Juror’s oath. bzd. 
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6. A correction of the Jury list by the Court, must be 
objected to at the time, and is no ground for new trial.. 
Pressly (a slave) vs. The State....c.cscsscocsscseceesavees 192 


7. The fact that the Court reprimanded a Jury taken 
from the same list for a former verdict of acquittal, is 
no ground of error—there being no challenge of the 
array for that cause. Kelly vs. The State.......0.++ ~ 425 


8. In Selecting a Jury from the two pannels, the priso- 
ner is entitled to seven strikes—he beginning and 
ending. J bid. 


9. Challenge for non-residence of Juror, must be made 
before sworn. Costley vs. The State.......cccccececeeee 614 


10. As to previously expressed opinion of Juror, Judge 
is trior; and the Supreme Court will not control his 
discretion. bid. 


11. “Trial by Jury, as heretofore used,” means only 
trial by Jury, as distinguished from other modes of 
trial. did. 


LAND LAWS. 


1. A sale of a chance in the lottery of 1830 was valid. 
Dugas 08. Lawrences. 02005. 0 weeks tesa te eee ae onc tes 50T 


LANDLORD AND TENANT. 


1. Where the tenant swears he is not the tenant or les- 
see of the person seeking to oust him, the latter must 
show alease. Edmondson vs. White.....ccccccccccccccee 5384 
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LAPSE OF TIME. 


See Adm’rs, fc. 1. Vendor and Pur. 2. 
LEVY. 


1. The Sheriff goes to levy a fi. fa. The defendant tells 
him to enter a levy on a negro not present, and gives 
the Sheriff a forthcoming bond, in obedience to which 
the negro was forthcoming: Held, that the levy and 
sale were good. Roebuck vs. Thornton.......csceeceeees 149 


2. A mortgage debt should be credited with the value of 
property levied on by mortgage fi. fa. unless the levy 
is explained. -Earnest vs. Napier and wife........+++ 537 


LIEN. 


1. P accepts a bill of exchange, under an agreement 
that certain property of the drawers in his hands shall 
be applied to the payment thereof: Held, that this 
agreement gave P a lien on the property to re-im- 
burse himself, superior to that of an attachment sub- 
sequently levied. Printup vs. Johnson.........000ee00 73 


2. The lien of millwrights extends only to the mill-site 
and such other land as is necessary for the working of 
the mill. Findlay vs. Roberts..........cscceccevecceccese 163 


8. The builder of a bridge for a company on the land of 
third persons, gets no lien on the land, nor does a 
judgment obtained by him. Powers vs. Armstrong... 42T 


4, A carpenter being entitled to a claim of lien against 
the interest of one of several joint owners, asserted it 
against all: Held, that the claim was good against the 
ei. RENIN 8. FF cts s vnc racncrcanpwonmoncanceans 591 


See Constitutional Law, 3. Devise and Leg. 1. 
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LIMITATION OF ACTIONS. 


1. A fi. fa. with the entries thereon, of a levy and sale of 
the land in dispute to one under whom the defendant 
claims, may be admitted as color of title. Color of title 
is any writing which serves to define the limits of the 
claim. “Watts et al. ve. Smith....0.....00vecccevccecereees 8 


2. A deed commenced by one Sheriff and finished by his 
successor, is color of title only from the date of the 
completion. Jdzd. 


3. Color of title can be of service only in aid of posses- 
sion; and possession may thus be matured into title, 
to the extent to which it is intended to gain posses- 
sion. ILbid. 


4, Where A took possession of land, and afterwards left 
and went to another county with the intention of re- 
turning, which he did after the lapse of nearly a year : 
Held, that the Statute did not run in his favor during 
his absence, and only from his return. Byrne vs. 
LOWY ices e'dscedhivensehriWedh soe vecibe cglast euch Ae fasdites 27 


5. When the maker of a note, barred by the Statute, ac- 
knowledges the debt to be just and promises to pay it 
when he finished a church he was then building: Held, 
that the completion of the church was merely a time 
of payment and not a condition of payment. Haton 
wa” FPO «oe cicecc is teosedatenccevqunasenssivenmegens 83 


6. Possession under a deed from Central Bank, of lands 
belonging to Bank of Darien, is adverse possession. 
Deh e. Pitts. ..cisisisticcspet gira 220 


7. A succession of trespasses does not make continuous, 
adverse possession, unless there is some privity of 


VOL xIx-83 - 
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estate between the successive tenants, or the several 
titles are connected. Morrison vs. Hays......s00ss00+ 294 


8. When possession is in subordination to the title of the 
true owner. JLbzd. 


9. No adverse possession against an estate until.repre- 


Semted. Miler we. Bete ckcsccccsntédcececcsssscscenssece 331 
10. Possession, to give title, must be continuous and ad- 
verse. Holcombe vs. Austell...... stellt daa aitial a iaieaine ue 
MACON. 


1. The Council have, under their charter, discretionary 
power to remove the marshal for specific causes. 
They cannot escape the consequences of their Act, by 
assuming to act in a judicial character. Shaw vs. 


T he- MAYOR; G0... ieckdpotiscnsecsovaets we eeeeeseeens wroeanitg 468. 


2. If improperly removed, they are bound to pay his 
salary for the whole year; but he cannot recover the 
money expended by him in defending the charges pre- 
ferred. Ibid. 


3. His damages are such as necessarily resulted from his 
amotion from office. bid. 


MANUMISSION. 
See Slaves, fe. . 
MARRIAGE CONTRACT. 
See Husband and Wife, 6. 
MORTGAGE. 


1. A third person, who is not a party to the record, will 
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not be permitted to make objections to the foreclosure 
of a mortgage, under our Statute. Jackson vs. Stan- 
ROB Kicssvvedsi LMBES sss oe Feaikn vanced 0b ood gnite sducads 15 


See Deed, 2. Levy, 2. 
NEW TRIAL. 


1. The grounds for granting a new trial, should, in gen- 
eral, be something dehors the record. Bowtevs. The 


2. The mere statement of a fact as a ground for a new 
trial, as'to the charge of the Court, is not sufficient 
evidence of the charge to justify a reviewing Court to 
grant a new trial thereon. did. 


3. The mere omission of the Court to charge on a point 
of law, is not, in general, a sufficient ground for a new 
trial. The point should at least be one upon which 
the law is somewhat doubtful or abstruse. did. 


4. A verdict, in accordance with the weight of evidence, 
will not: be disturbed. Askew vs. Taylor.......0s000+ 17 


5. Where a verdict is rendered upon vague and unsatis- 
factory evidence, and it is apparent that better can be 
procured, a new trial will be granted, especially if the 
finding be against the weight of evidence. Fleming 
vt. Hammond. s..sc.ccecconcs'cepivs pe sendskghcner seeness 145 


‘6, Granted when verdict is without evidence. Mattox 
96. SNRs ina veinds iresinneshalilpcbige antiacaiaal ideal 157 


‘7. Granted when the Court, by its charge, excludes from 
the Jury one of the defendant’s grounds of defence. 
White vs. Dinkins wrrerssecverseee td oveccrsecdse sbtuevese diss 285 





i 
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8. Refused, although illegal testimony went to the Jury, 
if not objected to. Morrison vs. Hays......s...seese00 294 


9. Refused, though a set of interrogatories are sent to 
the Jury after they retire, when there was no fraud or 
agency of the party gaining, they having been read 
on the trial. Anderson vs. Tinsley........0scseeeseeeees 308 


10. Granted, where charge is of doubtful propriety, and 
calculated to mislead. Wyatt vs. Elam..........s00.008 385 


11. Granted, where verdict is strongly against evidence. 
Phe; Coweta... Co, vp. Hagerssssisas nassigsnssesesacnspes 417 


See, also, McDaniel vs. Strohecker....cscsscscseceeees an 432 


12. The new trial is not vitiated because the Judge fails 
to place his reason on the minutes. McDaniel vs. 
NADIE oa.crdisns 005000 scendaeinniathitepeetpensiilin 432 


18. Refused, where there is strong evidence in favor of 
the verdict, though the preponderance is against it. 
eat 00. RAD 0000 0sin rd vigvdicngenvdasereeigtiiah 503 


14. Refused, where the answer swears off the equity of 
the bill, and is not contradicted by the witnesses. 
William vd. PRU is. i00seccsscvecs vssoscossodsctevees 567 


See Jury. 


PARTNERS AND PARTNERSHIP. 


1. The equity of individual creditors, will never be en- 
forced to take away the legal lien of judgments in fa- 
vor of joint creditors, against the separate estate. 
The principle applies only in cases of death, bank- 
ruptcy, &c. when there is no legal lien. Baker, Wil- 
eon f Co. v8. Wimpee fo Cossseccszsseccsdssecscnes cos eisue . 87 
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2. If, upon the dissolution of a partnership, general or 
limited, the retiring partner bona fide assigns all his 
interest in the stock and effects to the retiring partner, 
the same becomes separate property, and will be dis- 
tributed accordingly. Upson vs. Arnold......+.ss0+0 190 


8. Where A is a partner in two firms, and a merchant 
sells goods to A, suitable for one of the firms, and 
supposes bona fide that they are for such firm, he may 


Dice ssrsuisemiimumuvimptnmama: eae 520 


4. Under Act of 1820, if not at Common Law, suits may 
be maintained between partners. (Goodson vs. Cooley 599 


PLEADING. 


1. A petition for mandamus for breach of duty, must 
allege that the officers had it in their power to have 
discharged the duty. Haygood vs. The Inf. (t....... 97 


2. Under the Act of 1836, plea of partial failure of con- 
sideration may be made wherever, under same circum- 
stances, plea of total failure applied ; and this, whether 
the damages be definite or indefinite. Robinson vs. 
WOO cr siincisesctssecarsoiasssansessss Losespaaveteeteneoee o 505 


3. Under the Amendment Act, it may be filed after first 
term. Ibid. 


4. All actions of slander may be brought under Jones" 
Forms; and the omission of the colloquium is no good 
ground for arrest of the judgment. Holeombevs. Ro 


PRACTICE. 


1. It is the privilege of the Court, in a civil or criminal 
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case, to propound any questions to the witness which 
it may see fit. Epps vs. The State......csccececseceees 102 


2. The LXXIVth Common Law rule, restricting the 
power of the Judge in recalling a witness, transcends 
the powers of the Judges in making rules of practice. 
Dene Oe. PORN iniviccideee tit teiniancedgies 220 


3. That a part of a fund in the Sheriff’s hands is en- 
joined, is no reason why the balance should not be 


paid out. Philips vs. Behn §& Foster....ccseccsseseseees 298 


4. It is the right of Counsel to argue both the law and 
the facts to the Jury. Robinson vs. Adkins ......00+ 398 


5. It is the privilege of Counsel and duty of Courts to 
sift reluctant witnesses. Kelly vs. The State......... 425 


6. When parties.to a cause have made an agreement be- 
fore the Court which is, in itself, legal, the Court 
should see to its bona fide execution. Johnson vs. 


‘7. There is no limit to the discretion of the Court, in 
allowing testimony by way of rebuttal, &. Tomp- 
line Si NE in 64 scents sata Dinectdicadisstaniitivtdin 569 


8. A party is not entitled to a swpersedeas until his bill 
of exceptions is filed; yet, when irreparable mischief 
may result, the Court should give time for this pur- 
pond. “Molesashe 0. Roberta. ereicsesrcgnscsiovoessegecsoes 588 


See Jury. Mortgage, 1. 


PRINCIPAL AND AGENT. 


1. A being stabbed, requested his brother B to employ 
Counsel to prosecute the offender, saying, that whether 
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he lived or died he should be paid. A died. After- 
wards, B prosecuted the offender and paid $175 there-- 
for. Ina suit by B against the administrator of A,. 
to recover this amount: Held, that he could not re-. 
cover, the agency being revoked by the death of A. 
Tomes 06. Bethlicsnes caniitsion iethipinteadwssasnenenessnitnnans 17f. 


2. The agency being once established, the principal is 
bound by the acts and sayings of agent in execution 
of contract. Coweta M. Co. vs. Rogers......cccccoceees 417, 


3. The price which an agent to sell fixes on a commodi- 
ty, is evidence against his principle, as to its value. 


Banks va. Gidrot § Co.....0...000cveees 1 nace genesanegeniies , 421 
PRINCIPAL AND SURETY. 
See Contract, 4, 6. 


PROCESS. 


1. Bearing test in the name of one of the Justices of the 
Inferior Court, is sufficient. Brown vs. Roberts § 


QUO WARRANTO. 


1. The title to an office will not be tried when the term 
has expired, and no judgment of ouster can be pro- 
nounced. Morris vs. Underwood.....cccccccscccccccecces 559 


RAIL ROADS. 


1. A R. R. Co. is bound to use ordinary care in running 
its trains, even if others are somewhat negligent; and 
hence, if damage results from this want of ordinary 
eare on their part, they must make it good. The 


Chantival TE, Ths tt. DG osc cneciscetséaccitiaaiiemnne 437 
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2. If both parties are negligent, and the plaintiff, in the 
exercise of common caution, could have avoided the 
injury, he cannot recover of the company. Zhe Ma- 


C0: DF TF BE. Tec ets Wlttnsesisgaesessccsecnivevascsgscene 440 
REGISTRY. 
See Deed, 1, 3. 
REMAINDER. 
See Devise and Legacy, 1. 
RIGHT OF WAY. 
See Easement, 1. 
SERVICE. 
1. The Statute does not prescribe any form for Sheriff’s 
return of service; and if it does not appear to be ille- 


gal, it will be presumed to be legal. Jones and anoth- 
BP FR incsecntncinnngeinhwisnstaedaenmapsacizabi 279° 


2. Service acknowledged by one unauthorized, is rati- 
fied by confession of judgment. Rogers, ge. vs. Bow- 
O14 BT. wigeivciaddonnereiinice aie iuonei dengan tenisen ddiaiege 596: 


SET-OFF. 
See Lquity, 2. Pr 
SHERIFF. 


1. It is no protection to a Sheriff that he acted under 
the authority of the agent of the original plaintiff in 
fi. fa. when it appeared that the fi. fa. had been trans- 














ferred to another—a fact known to the Sheriff. Gre- 
GOP, 00s. WMA Gnas 0 taderceneidontocongpaneresdecse sisnooucens 


2. A ca. sa. erroneously dated, so as to bear teste in the 
name of a person who was not the Judge of the Court 
at that time, is not void, but irregular; anda Sheriff 
will not be protected who refuses to execute it. Jor- 
dan 28. Porter ficld....ic.ccccrsreccesercesececessseserecccocece 


3. The fee bill of 1792 does not look to the amount of 
sales alone as the measure of the Sheriff’s compensa- 
Com. Fed e0s Bees tii ciisccss ctdcecstvddedcwesdshecvectied 


4. It is no excuse for not arresting a defendant in ca. 
sa. that he has been already arrested and given bond, 
Ke, Potter vei: Péapet is. sieisiswtessddberdds dives osanisties 


5. Nothing but a breach of offictal duty is a breach of a 
Sheriff’s bond. Collier vs. Stoddard......essseseeecevees 


6. A Sheriff, selling under sundry fi. fas. has no right 
to make any agreement with some of the plaintiffs to 
receive from them any thing else than cash. Phikips 


0h. Behe. GTM. 0.05 swig ne casevggheosenpeelt wapetayeennnuns : 


See Claims, 1. 
SHERIFF’S DEED. 
See Lim. of Actions, 2. 
SLANDER. 


See Pleading, 4. 
SLAVES AND FREE PERSONS OF COLOR. 


1. A will manumits certain slaves, “if compatible with 
the humanity, &c. of the authorities of the State of 
Georgia.” If not compatible, it directed the executors 
to send them out of the State of Georgia, to such place 
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274 
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as they may select; and “‘ that the whole proceeding, 
be conducted according to the laws and decisions of 
the State of Georgia;” and providing a forfeiture 
against such heirs as attempted to interfere with this 
provision: Held, 1st. That it was the intention of the 
testator for the slaves to be set free and remain in 
Georgia, provided the consent of the Legislature could 
be obtained ; otherwise, they were to be removed be- 
yond the limits of the State. 2d. That such a provi- 
sion is not inconsistent with the laws and policy of this 
State. Cleland et al. vs. Waters 


2. W W, a free person of color died, leaving a tract of 
land in the occupancy of M, a free person of color, as 
his wife. S W, who was also a free person of color, 
claimed the land as the sister of W W and sued M for 
it: Held, that she was not entitled to recover ie land 
of M. Akin vs. Anderson 


3. If a gift of slaves be coupled with a provision that 
every tenth of the future increase be emancipated, the 
condition is void. Smith vs. Dunwoody et al 


SURETY. 
See Contract, 4, 6. 
TAX AND TAX RECEIVERS. 


1. Receiver is entitled to no commission on County Tax. 


The Inf. Ct. vs. Yoakum 
TROVER. 


1. The defendant cannot deliver a part of the property 
recovered and pay for the balance. He must deliver 
all or pay all. Mitchell vs. Printup 


TRUSTS AND TRUSTEES. 


1. A trustee may sell the property of his cestud que 
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trust to defray the expenses of litigation to protect the 
estate: A fortiori, may such sale be ordered by a 
Court of Chancery, where the cestuz que trusts are in- 


fants. White ve. Dinkine......0..cccccccceccccccsescccces 285. 


See Administrators, Executors, 1-- Devise and Legacy, 
1. Husband and Wife, 5. 


USE AND OCCUPATION. 


1. Action for use and occupation, does not lie where de- 
fendant claims adversely. Welliams vs. Hollis..........818. 


See Costs. 
USURY. 


1. An agreement to let one receive rent of land to se- 
cure usurious interest, is void. White vs. Ault....... 551 


VENDOR AND PURCHASER. 


1. When several lots are sold by number, and in the 
bond for titles, one is twice inserted and another is 
omitted, Equity will not restrain the collection of the 
purchase money, when the vendor admits the error 
and is ready to execute a conveyance for the lots sold. 
Conyers ve. Hamtlton...ic.cosccccccoecdsvscccncecsccscveness 76 


2. A bona fide purchaser under a mortgage, will be pro- 
tected after thirty years acquiescence, notwithstand- 
ing some irregularity. in foreclosure. DeLorme vs. 


DN bios elecinsesoriinisstacmm see 220 


3. A contract for land will not be vitiated by a false as- 
sertion of the vendor, as to quality and value, where 
the buyer has full opportunity of forming a correct 
judgment; especially where the rescission is not ap- 
plied for within a reasonable time. 'indall vs. Har- 


RED inti cictdhsssecidvadicetetee testhme 448 


See Administrators. Exccutors,1. Devise and Leg. 1. 
f 
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VERDICT 


1. For principal “and interest,’ means the interest 
claimed in the petition. Philips vs. Behn § Foster. 298 


2. May be corrected in mere. matter of form after the 
Jury are dispersed. Feagan vs. Cureton 


8. A verdict for a liquidated demand should bear inter- 
est. Harnest vs. Napier and Wife 


WASTE. 


See Injunction, 2. 


Bee Lasement, 1. 


WARRANTY. 


1. A general warranty of soundness may cover patent 
defects. Callaway vs. Jones, gc 


WESTERN & ATLANTIC RAIL ROAD. 


1. A rejection by the late engineer, does not authorize 
a suit under the Act of 1851-’2, against the present 
superintendent. Mason vs. Cooper 


WITNESS. 


1, Party to the record may be a witness where he has 
no interest in the event of the suit. Zhe Central R. 
R. § Co. vs. Hines, Perkins § Co 


2. A witness is competent if his interest is against the 
party calling him. Harnest vs. Napier and Wife..... 537 


See Practice, 4. 











